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(ftooeedings cfflnmnimd in the jury roooa, 
begiimixv M 9:45 sjxl, betweo the Court the juron 
only.) 



TUECOURT: ijustmnted to bavet discussioQ 
with you. I know I have been pushing you all very hard» 
that this is difncult matcriaL And, because I am a 
mcmiDg persoQ, I try to make my mornings long, because 
I have difficulty sonxdss focusing on what is happening 

btfaeaftowxn. 

So I know it*8 been difncult for you all to 

sit as long as I am more used to. 

A coiq)Ie d'thii^ Number ooe» please fed 
to bring in mints or candy, drinks, to help you stay 
focused, because that will bdp. I want you to know Oat 
it is obviously important that if you need a teeak, if any 
of you cvcrneed a break for any reason, if you jurt - 
tboe is vAh^ worse dun feeling like you are about 
U itady to kae it and fan on 4c floor, you need to just 

23 get Betty's attention and will take a break, because 

24 you are tls "wct inportznt part this trial and we want 

25 to make sere that we are doo^ what we can to accommodate 
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1, •Qucsuoq: Was there ever a lime while you 

2 urre M IJIS wfacD >D0 ooonxiumcatfid with athcr of those 

3 gentlemen regularly? 

4 'Answer Ye& 

5 •Question: When was that? 

6 "Answer. With Dr. Palmaz as Manager of New 

7 Pro(hK:ts, I wofked 00 peripheral stent designs and traveled 

8 frequently to San Antonio to meet with Dr. Palmaz and 

9 discuss new stent designs. 

10 "Question: Did you ever work with Dr. SchatT? 

11 "Answer Yes. Wtan I was Product Director 

12 for Cardiology Sytfens» I worked very closely with Dr. 

13 Schatz in plannix^ the launch of the Palmaz-Sdiatz dent. 

14 'QuestiaQ: Ifyou could look at Page S of Mr. 

15 Bonsignort'idocanentca which is COR 602330- 

16 Tbe first fauDet indicates ladiopadty. Is 

17 that the same visLbOity you were talking about sometime 

18 ago? 

19 "Answir Yes. 

20 "Question: h the second sentence the 

21 rs-153 is a Pahnaz-Schatz stent; is that correct? 

22 "Answer Yes. 

23 'Question: This paragraph indicates that the 

24 AVEstent is more ifistinct than the Palmaz*Schatz stent 

25 Does that mean it's more visible? 
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1 •U'hat is your cunrni position? 

2 'Answer Vice Pitsdcat of Marketing. 

3 •Question: At wbai company? 

4 'Answer Dave Barry (phonetic).' 

5 MR. TTMMONS: Actually,! would like to 

6 direct your attention to Page 170 of Ms. Scbelkr's May 28 

7 deposition. Line 22, in whicb she was asked: 

8 If you look back at your time at JJIS, now 

9 you woe tlere from 1992 to 1997, what would you say were 

10 jjis*s greatest challenges in the context of stent and 

11 stent delivery system markets? 

12 'Answer With regard to stent and stent 

13 delivery markets? 

14 'Question: Stent delivery system markets. 

15 'Answer Ibe greatest cfaaUeo^e forms was 

16 m establidiing Ae market itKlf, because no market bad 

1 7 previously existed. 

18 'Question: By establishing the market itself, 

19 you persuading cardiologists, wben the Palmaz-Scfaatz 

20 was first introduced to the market to use the stent? 

21 'Answer Even prior to the launch of tie 

22 product, it was necessary to work with cardicdogists to 

23 establish tk validity of requiring the stent procedure.* 

24 MR. TXMMONS: Next I would like to direct 

25 your attention to Pc«e 448 of Ms. Sheller's December 20, 
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1 "Answer. I would read this senteooe to wc 

2 that it is none visible on a fluoroscopy display. 

3 "Questkn: What does wall thickness mean? 

4 "Answer To mc the wire dianactcr would be 

5 analogous to die wall tfucksess. 

6 "Question: What do you wean analogous to the 

7 wall thickness? 

8 "Answer AVE is a coil stent, so it docs not 

9 have wall tfiickness of a tube. The diameter of the wire 

10 would be tlK deleimxning factor in the visibility under 

11 X-ray. 

12 "TheVKfajgrapher Off Ae reccwd at 6:08." 

13 MR. I^KAKT: I would like to introduce Ms. 

14 KcUy Abrams (ptooeticX who is going to assist^ with 

15 your Honor's penmssxxL 

16 MR.T1MM0NS: if your Honor please, ladies 

17 and gentlemen offtejury.wc arc going to introduce 

18 testimony Cram l^Sdiellerr^arding her nurketing 

19 efTc^ at J71S and Cordis and also that she was DOC- 

20 when she lestifvd about cofl stents as you just heardL 

21 she was not talking about that term in terms of any 

22 patents. 

23 I would like to direct your attention to Page 

24 8 ofMs.Sdrikr's May 2«, 1999 deposition at Line 3. 

25 where she was asked: 
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1 1999 deposition, at line 17. where she was askB± 

2 "Now, do you raTimher testifying about what 

3 you called ccnl stents? 

4 'Answer Yes, 

5 'Question: And do you remember testifying 

6 about wiat you called slotted tube stenu at the 

7 depositions? 

8 'Answer Yes. 

9 'Question: And when you used those terms, 

10 coil stent and slotted tube sient, were you using, 

1 1 ^fining those tcrms in aooordaooe with bow those terms 

12 are used in any patent? 

13 'Answer No. 

14 "Question: And woe you thinking of any patent 

15 when you described those terms? 

16 'Answer No. Nodiing further." 

17 VOL UNDERBILL: Your Honor, AVE calls Dr. Van 

18 Breda, please. 
19 

20 DEFEND AKTS TESTIMONY 

21 GONTIKUED 
22 

23 .„ARINA VAN BREDA, having been 

24 duly sworn as a witness, was cynminBd 

25 and testmed as louows ^ 
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vuLUKDEMLL Dr. v«n Breda IS an 
i„ter«nuooal mfidogitf wbo has been tieatu* 
patients with v-sair fisosc for 20 yean. She .s . 

UnivositymWaskiEgtfloD.C 

Hff lestiinoBy wfll prinanly focus on tUe 
7 1985/1988 ttete She wiU testify. amoQgote 

9 wasobviousmb^offtcpricr«tthatM«sthcn 

10 wailablctooneofcrfinaryddUfatheart. 
,1 unBaEXAMWATXIN 

12 BYMILUNDMttfc 

13 Q. Hello. Dr. Vi 

r, Q l^Hw-tekH^-VC-clusioosth-youh^ 

,7 to testify with. n«ooabkA«itc of c«tamtywbdte 
,8 alS^««13rffl.'9Mpatcntwo«ldbavcbcenobv.ous 
19 tooocofonEMryddnmtheart? 

2D A. Yes, I have. - 
^ MR. IWDBBU^ could we have the cover page of 

22 the '984. 

23 BYMR.UW»Hnii , j 1:1,, 
74 Q. Befo«i«^tetl»a.Dr.V-.Breda.Iw«^d^ 

1 ^ Page 2078 

1 qualifyyootottayAoutthcobviousnessoftheclaims 

2 inthe'984p*i*. 
ig(^ i, jor current occupauoo? 

A. iaaiaainfcnati«alndiologistatAlcxaodffR«d 

Hospital to Akandti. Virginia. 
Q. •natisortsiikrfWashington.D.C.isntit? 

A. inuoeifiBtelyalBde. 
Q DoyooalsDkld-iyf-ailtypositioos? 
X iamaaiaolPR>fo9Grof^°'*«y«t*eGW 



3 
4 

S 
6 
7 
8 
9 



12 with Geoff Wataeun University? 
,3 A. Si^«i-9I«ti«iBl983inAk«ndr». 

|l4 Q. About 17]^ 

1 18 radiolopfiff ^« 
L a n>dioIo«iaitacy<G««»e Washington Univasty. I 

21 ^d^t^f^So^'^^'^'^'^'^'Z'' 

22 Mass.Ga«nltei-l»linBostoo.Massachus««s^that 

23 comprisd«J«»rfc«tfacfadiology.aDdthen«n 

24 additional y«rfP«««iy««^ 

I2S AtwAMl Bientanadditiooalyearasa 

Cordis v.. Me*n«ic ct CA 97-6D0 (SLK). elc. 



1 stafTmonbcr in 8 teaching posilionai Mass. u«=«» 

2 Hospital. And from lh«. in 1983. 1 moved to AJcxandna 

3 Hospital ^ 

4 Q. Now. wbae did you receive your medical degree? 

5 A. At Boston Univereity. 

6 Q Since finishing youriesidency, could you please 

7 explain fa the jury some of your relevant clinical 

8 experiences relating to stents? 

9 A. Well, beginning with both my residency then 

continuing 00 throu^ my Fellowship- J ^« 
significant experience in the whole Held of vascular 

12 interventional, of which stats is a part. Ihavehad 

13 „tote«st in new devices that have developed ofver that 

4 period of time, that have been useful fgtwttiiig 

5 vascular probkns.«tent8 were one of dioseltdoi^ 

6 So beginning about the imd-l980'i.tow«d8 

7 late 1980'8. 1 was tavdved to both testing Stents, parts 

8 of clinical trials, toduding the Pahnazstogk stent for 
iliac use. as well as the articulated, joined Pahnar- 

20 Schatz-typc Stent for renal arteries, and I have had 

21 experience with all kinds of other Stents, idf-opandmg 

22 8tents.Z-stents.prettymuchcvaystentthathasbeca 
l23 avaihi)k for peripheral use stoce I started. 

24 Q. You mentioned the iliac arteries. Wherearethc 

25 iliac arteries ia the h uman body? 
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A. The iliac arteries are the arteries that supply 
the mam blood now to the legs. The aorta U the main 
blood vessd that runs through the abdomen and dieait 
branches toto two major branches, one to e«h kg. Thoee 
are the major artaics that supply blood to the legs. 
Q. Let me put a demonstrative up 00 the board Aowmg 

the circulatory sytfenL 

Cm you explam this diagram for us oneiiy/ 
You don't need to go through all of them. 
A. Here is the abdominal aorta. Thisisthc 
continuation aorHL K arises from the he«t and oondn^^ 
down fhjm the chest and toto the abdomen. It branches off 
to aU of the major oigans to the abdomen, and then 
brancte here as you can see. toto bod» the br«h of the 
right and left kg. Those are the iliac artOKS^tet 
are other arteries here where stenting can be pafonned. 
the renal arteries. I don't believe they are 00 this, 
those would be the arteries to the kidney. 
Q. Iseerenalvein. Would the renal artenes be 
sonicwhcre in that general vicinity? 
A. Yes. there would be. There is also a cehac artery 
tbere that supplies the spken and the liver. Tteeu 
also mesenteric artery that supplies the largp mtestint 
Q. Speaking generally, what arteries and odxr vessels 

do you typica lly woric to? _ 
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. with is 4c conW-tenes. which 

,3 ^ AndpartcfnVctecJo^a^ 
lu h«»i«cludrft««-ii«^'««^P^'^ 

^- ^ J^Twe^bavcapcriaccwvthdouigstcnt 

la — p520M 

„ become aviDAk. ^ 

18 tosay. Tl««»""*~" 

19 names. . m tf« education of studeots 



inb leaching young 4)Cl£)rt U) oo F 

7 « would donoostrale the use oisicBu. ^ 

7 ^wuio .^j^ohYBdaas how these procedure* 

nat was ooe year wc did 
A. We did it numerous years. UMiwasow,^. 

I T^«her course, wh« I talked speaficaUy 

new vascular devices, induduig stents, 
about new v»cu»- v«. VisitiiK Professor 

^t,*i«« all over the United stales as 
Piofessor at mstitutioos au w»a «». 

Europe «-l Australia. ««i<«-f^ J ^ 
;l.V^ting Professor .t the Umv^tyof 

J^vania. - Johns Hopkins. Thomas Jefferson 
^ll^^'yoobem involved in .he cou« 

* 'Tlf'^r^'.c^vdyinvolvtdwiththele-hng 
' ^ '^rTlTnSooLbefo^ the Radiologic 

i ^^r^ch is interventional radiology has .ts 

7 I^nizationasweUastheChamnanoftheamual 

iS rYouwereP«id«tcf.«««i««-y--« 
,21 Piesidcntoftheenti«orgaoi2Btion7 
£ r1w«P«sidentoftta«o.iiton;«"»U<»- 
123 Q. And when was that? 

,24 A. T^^*f^^^^ththeAn«i^to|t__ 
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1 Assodatioo? 

2 A. Yes. I have served 00 tbcCardiovascolar- the 

3 Council for Cardiovascular RfltBology of the American 

4 Heart Assodatioo. I have also been very active with the 

5 Radiologic Society of North America. 1 have also soved 

6 for the American Board of Radiology, which is the Board 

7 that ovenees the acatditatiao of physicians who perform 
g intaventiooaliKliology.is well 4S radiology. 
9 Q. Have you written any publications 00 bterventiooal 

110 radiology and vascular dinae? 

111 A. Yes.lb8vt 

12 Q. Without ldlii« OS the details of each one, could 

13 you briefly lell OS what datii? 

14 A. I hwe written anumbff of articles, qwific to 

15 btcrventiooalraiBology.tasdy concentrating on 

16 vascular raiology. my major areas of interest hawe been 

17 thrombolytic therapy, drugs given to try to dissolve 

18 blood dots in arteries and veins. Andlhavealso 

19 written a fair amount on new vascular devices, which 

20 indudc. in this time, stents, lasers, things like that 

21 Q. Have you written any books rdattd to vasodar 

22 disease? 

23 A. I owifited a two^ume work on vascular disease. 

24 Q. And. unfatunaidy. I think I forgot to bring it 
I25 Pafaaps I will be able to gait at the lunch break. 
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1 Would you tdl us about the two-volume sd you edited? 

2 A hwaspuWiriwiinim It was really 00c of 

3 the fird of its type, to kdt It vascular disease from 

4 not just the perspective of the single specialty, but 

5 multiple spedalties. I ootsdited this with a vascular 

6 BBSBon. And we had Uterally over a hundred authore 

7 writing diaptcrs on this. And it was a very wdl-iecdved 

8 textbook and was used citeasivdy during that time ftame 

9 ftrteadiingiesiAatt and other physidans about vascuhff 

10 disease. 

11 Q. Andyouwe«aolhcrofd>aptersind.ebookaswdl? 

12 A. Yes. 

13 Q. Who w« your book Erected towards? 
|14 A. It is diiedcdpfiiMrily to people interested in 
|l5 the treatment of vascular ifisease, vascular suigBOOs, 
|l6 inlffveoticoalra«£otogitfs.iaterveatiooal cardiologies 

17 wl» also mi^w«ik in the vascular system outside of 

lis coraoario. , . 

119 Q. Have yoo had any prior experience with WmsonA 

20 Wmsoo before today? 

21 A. Wdl.>ei Wte» our hospital was a site for the 

122 PahnaziKac trial and the Palmaz-Schatz renal trial, 

123 that was done fa Johnson & Johnson, esseatiflUy. 
24 Q. And do jou have any prior experience widi Cordis? 
I25 A Yes. I Igv e served on a Physician Advisory Pand 
Cordis vs. Med&onie, et CA 97-550 (SLR), etc 
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for Cordis, and it was someamc in around that same time 
frame. 

Q. So you were invited by Cordis to serve OQ this 
advisory pand? 
A. Yes, I was. 

Q. Do you have any prior expericocc with AVE or 
Medtronic? 



A. 

Q. 

A. 

Q. 
A. 

Q. 
A. 

Q. 

A. 

Q 



No. 



Alt you bcii« eompcnsased f« your time? 
Yes, lam. 

What is your oompensadoo? 
It's $450 an hov. 

Have you ever testified in court before? 
No.Ih«vBn't 

Have you eva been an expert b a patent ease before? 
No. 

^. We have heard a lot in fliis trial about 
faterveatiooal radiologists and mterventional 
cardiologists. Wtat is an intervcntiooal cardiologist? 
A. An interventional carcfidogist is a cardiologist 

21 who treaU diseases of Ac heart, using an eodovascular 

22 technique. WhtB we say eadovascular.basicaUy that 

23 means woridng from the inside. Instead of opening up the 

24 arteries from the outside, like a surgeon would do, you 

25 workthrot^tfa eateriesorendovascular. Andtfidrwork 

Page 208 

is largdy limited to the coronary arteries. 
Q. Could you higjjli^ for us or contrast for us the 
differing responsibilities for an bterveatiooal 
radiologist and an interventtooal cardiologist? 
A. Well, the difference has a lot to do with the 
diagram diat we haw already reviewed, w*idi is an 
interventional cardiologist is torgdy - not exclusivdy, 

8 but largdy limited to working in the coronary arteries. 

9 ibe interventional radiologiste works in the 

10 entire vascular system. litaaUy from the head down to 

11 thefeet And, in addition, we do not do just vaaadar 

12 work. A significant portion of our work is outside of 
the vascular system, working with the lungs, die trachea, 
the gastiointestiMl lystan, the biliary system, the 
kidneys, fallopian tubes, pretty mudi yoo name it. and we 
got a catheter in it 

Q AndlundBStandthatyouareanmterventional 
radiologisL By the way. that is the same as Dr. Palmar, 
isn't it? 
A. Yes. 

Q. Do you have experience with cardiovascular 

22 applications? 

23 A. Well because of my background and my training, 

24 having S)ent a year as a Fdlow in the Cardiac Catheter 

25 Laboratory at the Mass^tusetts General Hospital, what 

Page 2085- Page 20{ 
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|. idid^-asspcalaywdsbgcanliaccalhctfliT^ 

2 I cootiniicd to be active m cardiac work when I came to 

3 Alexandria Hospital, beamse it was an area oT interest 

4 of mine, and scrvolfcr a period rf time during the years 

5 that you have referred to as the Co-Krector of the 

6 Cardiocalhctffization Laboratory at Alexandria Hospital. 

7 We work very closely with our cardiologisu. 

8 Q. You nrotiooed previously, or wc saw the diagram here 

9 of the drculaiory sysleaL h terms of size and 

10 tortuosity -first what you will, what do mean by 

1 1 tortuosity, if I am piuMnk Jng that corre^y? 

12 A. Basically it moDS a artery that doeai't go ma 

13 stiB^ line. Arteries that kind make bends and 
H cuf^ 

15 Q. h terms of ue and tortuodty, how do the vessels 

16 you work with compare to the coronary arteries? 

17 A. We deal with a much wider range, because we are 

18 dealing with everything from the very lar^ to the very 

19 smallest The coronary arteries are among the smaller 

20 arteries that are treated on a regular basis. Tortuosity, 

21 there are parts of the viscular system that we treat that 

22 are very similar to the oorooary arteries, in terms of 

23 tortuosity. 

24 Q. I have the '984 patent up here. Wearegoingto 

25 look at Column S,Lmc5 25 to 31. 
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1 angioplasty, was the coooept of dilating up an artery. 

2 Stents were basically a modifiration of that 

3 Q. We have had testimony here in the courtroom from 

4 Dr. Collins, one oftheCorxfis' experts, that ooe of 

5 ordinary skill in the art in the 1984 to 1998 time frame 

6 would have been a pfaysidaa practicii^ in the Held of 

7 treating occlusive vascular (Escasr, working in 

8 combination with an Tng*'"^ with a B.S. degree in 

9 mechanical or biomedical engineering or material science 

10 and five years expericaoe in designing medical devices 

11 for implantation m the body. 

12 I undostand from your testimony you are 

13 anezvineer. If we focus on the first part of that, a 

14 physician practidi^ m the field of treating occlusive 

15 vascular disease, do you meet that defmitioo? 

16 A. Yes, I dunk SOL 
17 

18 
19 
20 
21 
22 
23 
24 
25 
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1 While we are getting that. Dr. Van Breda, what, 

2 if mythii^ does the *984 patent say about whether the 

3 patent is directed only towards stents for the oorooary 

4 arteries? 

5 A. Well, as Ac (fisplay here shows - can you tell me 

6 irf0e that is in here? 

7 Q. It wouIdbePlaintifrs6. We are looking at Column 

8 5,lines25tfaroq^31. 

9 A Okay. Here in the description, it states that this 

10 could be used for wkxB body passageways. Sothatthe 

1 1 tom intraluminal vascular graft encompasses using 

12 expanding along a body passageway. All of the things I 

13 just talked about, ares that we work in, as interventioDal 

14 radiologists, wodd be body passageways. So the inside of 

15 a kidney, the inside tf a bile duct, the inside of the 

16 esophagus, those aeiQ body passageways. 

17 Q. InthevascQiar^rtiem,iainkyouhavcsaid that 

18 stents are used ID treH narrowness. Isthatyour 

19 testimony? 

20 A. Yes. 

21 Q. Was this Ac first technique, that is stents, was 

22 stents tlK fird tednique to treat narrowicigs? 

23 A No, not H all The first successful technique for 

24 treating namiwings in any part of the body - but let's 

25 limit it specifically here to die vascular system -was 
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1 

2 Q. And using Cordis' fcvdrf skill of otK of ordinary 

3 skiU in the art, is it your opinion that Claims 1 and 3 

4 of tl£ *984 patent would have been obvious to one of 

5 ordinary skill in the at? 

6 A Yes, they would have. 

7 Q. Aixl what did you do to re^ your cooclusioQ that 

8 Claims land 3 oftbe '984 patent would have been obvious 

9 to one of ordinary skill m the art? 

10 A Okay. I reviewed die material that was available 

11 prior to die dated' that applicatioa,ixx:luding prior 

12 patent applications, as wdl as articles in the medical 

13 literature that were pertinent to the subject 

14 Q. Okay. AndDr. van Breda, just so we all understand 

15 your qualifications, are you an expert in patent law? 

16 A. No,ootatalL 

17 Q. Are you an oqwt in patent procedure? 

18 A No. 

19 Q. And before this case, bad you read pateau before? 

20 A No. 

21 Q. You're a doctor, is that rig^ 

22 A Yes. 

23 Q. Okay. When you say it would have been obvious to 

24 ooerfordinary skill in the art, what do you mean by 

25 obvious? 
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A. Well, that sooww would have come to the 
coiKhisions m thcdcvkxs thit were (fescnljcd in the 

claims of this ptrtkato piteat, using the material that 
wc have already irforaccd md recognizing what the 
clinical TequiicDfflts*ere II the - during that period 

of time. 

, Q. And I believe yow testimony was that you reviewed 
g these materials frem 4c perspective of one of ordinary 

9 skiD in the art; coaed? 

10 A. ConecL 

u Q. DoyoucoosidcTyoBrselftobconeofordmaryskill 

12 inthcirt? . r . 

|i3 A. Well,wiihoatbngpng.Ithinkitmightbcsafcto 

14 sayrinprob«blytett*«>«<^i»^^"**^"*' 

15 but I've used tat«4epenpcctivc in making this 

16 analysis. 

17 Q Okay. TljankyoB. Now. you said you considered 
lis various articles ■dp*nts, and I'd like to go now 
,19 through some oftoc references and have you icU the 
20 jury how one ofirfnary skill in the art would have 

interpreted thoseriwaoe as of their pubUcation and 
I22 filing dates. 
23 



If we could «l*t by k»king at PlaintifTs 
24 Exhibit 3, whichisfc '762 patent.. 
L MlLllNDSfflB l: if we could also have it on the 
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1 BToen, pl ciwr . 

2 BYMR.UNDEBBIU: 

3 Q. What is tliefi&«*e of tbePalmaz '762 patent? 

4 A. It says - 

5 Q. Would you rfe*i^ 

6 A. -fikdNowJ«x3,1986. 

7 Q And was tlrT62p^ that we're looking at here, 

8 «s this fJedbefaeteOctote 4. 1988 riling dale of 

9 the '984 patent? 
to A Yes, it was. 

11 Q. Okay. So in jB»rnew, did you consider the '762 

12 palait to be prior Bt to the 9834 patent? 

13 A Ycs,Idid. 

14 Q. So whcnywiidjenrobviousness analysis to see If 

15 tbedaifflSoftteWwre-wouldhavcbeeaobvious. 

16 did you assunetefc '762 patent was in tbc body of art 
|l7 that ooeofonii^Aai in «bc art would have known? 
18 A Yes.Idid. 

,19 Q. Could yoojnrtdaeribe in the most general terms 

20 what the •7fi2p^«fack>se8 based 00 your reading of it? 

21 A Essentially ito it disdoaes is the basic Palmaz 

22 stent, a slotted tnhtatfeBL A single member. 
[23 Q Aad't/bA^l^amia^tobctbematacc 
I24 betwrtntheAttd«*e*nlofthe '762 patent and 
,25 the stent wlridi is fakwd in the '984 patent? 
Cordis vs. Medtinde. et tL, CA 97-53U Qbi-K). etc. 



1 MH. UKDERHIUj If «e could have it side by 

2 side... 

3 THE wnN-ESS: ^'ell, the primary difference 

4 U that the '762 patent discloses just a single 00c of the 

5 Palmaz stents, a single onit, and the '984 discloses 

6 multiple -I think the terminology is plurality of these, 

7 of members connected logrtha. 

8 MR. UNDERHILL: could we please have the pullcct 

9 for the '984? 

10 BY MR. USDEUmX: 

11 Q. And Dr. van Breda, you wiUrecogni2E that some erf" 

12 die claim terns out of tbc '984 are also in the '762, 

13 specifically, thin-walled tubular members," "wall surface 

14 having a substantiaUynnifcnn thickness" and "slots formed 

15 therein." 

16 Are these claim terns here, are these additions 

17 totte'984? 

18 A. Yes. ibat's what disdsguisfaes the tube. 

19 Q. So we have "coonectflr member," to "flexibly counert 

20 adjacent tububrncmbeis' and "substantiaUyparalleir 

21 A. ConecL 

22 Q. Okay Dr. Van Breda, based 00 your analysis of the 

23 prior art, do you bdicweth* it wouM have been obvious 

24 to one rfadinary dan in the art to have connected the 
|25 original slotte d tube stent in the '762 patent to come up 
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1 with tic '984 patent? 

2 A. Yes. I do believe ». 

3 Q. Okay. Why do you bdicve that. Dr. Vtt Breda? 

4 A. Again, let's just Stat widi kind of what the 

5 clinical needs are at this point in time. That we 

6 already talked about tbe fact that tbc arteries are not 

7 often in a strait line, they're curved, and what are 

8 you tryii« to do is treat » artery diat is not 

9 necessarily in a strait line. In order to do that, you 

10 need to be able to go aroBd curves with the device. Yoo 

11 can't do tiat if tte device is rigid and tfiff. You have 

12 tobeabletohavesomcnexibUityinthatsyaem. 

13 So if you presume die basic Palmaztfent, 

14 which is a rigid stent, and you need to get a rigid stent 

15 around bends, what you have to do u figure out a way to 

16 getitfVaibk. And one way to do that is to take 

17 segmcate of a Palmaz stent and connect them Altogether 

18 and use in that way. 

19 Q. And you understand dBl the patent teaches a 

20 flexible connector membei? 

21 A Yes. 

22 MR. DISKAST: Objection to statements contrary 

23 to the Court's claim coQStrucdon. 
I24 MR. UNDERBILL: tt wasn't intended to be. I 

25 don't believe it was. ^ 

Page 2093 - Page 209 
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1 MR. DBIAKT: S WBS. 

2 MR. UKDERHIIJU I bdicvc thai 15 entirely 

3 consistent with lie tcstiiDOoy the Cordis witr^ 

4 THE COURT: GO 00. Ibc jury wiU be able to 

5 detmnine it is consitfnit with the claim 

6 construction at the end of the day. 

7 BY MR- IWDERHUX: 

8 Q. Let's go back in tintt. Dr. van Breda. Let's go back 

9 to the 1985/1988 tinr frame and kt's have you tcU us 
ho what the prior art k)okcd like. Besides the Palmaz slotted 
111 tube design -*we*ietilking about theorist one, the 

12 '762 -wot any odicr types of Palmaz stents known to 

13 those of ordinary ddDb tie art during this time period? 

14 A. Yes. I>.Palnuhadorigjnally described a different 
lis t^ of stents which VB a woven wire mesh stent 

16 Q. Okay. Would yon pfcasc take a look at Defendant's 

17 Exhibit 12247 

hg MR. UNDERHUt: which I move into evidence. 

|l9 It's an article by Dr. Palmaz. 

20 Don't put si op on Ae screen, please. 

21 MR. DtSSAKT: KO objcctioa. 

22 *** (DefczKfaat's Exhibit No. 1224 was received 

23 into evidence.) 

I24 MR. UNDERBILL: fut it up on the scTBcn now. 



I25 Ibere is no objection by counscL 



1 MR. UNDERHILL: I thought that is wfaat I was 

2 doing. 

3 THE COURT: WcU, try to irphrasc it and we'll 

4 see if you do it again. 

5 BY MS. UKDERHILt: 

6 Q. Back m this wocld ooe of ordinary skill in 

7 tie art have had an opinioo about whether or not the 

8 woven wire mesh design SKnt would work in the coronary 

9 arteries? 

10 A. Given that Dr. Palmaz fpedftcally refers to the 

11 problem with the inherent lack of flexibility with this 

12 device,anyooeof ordinary skill m the art would have 

13 readily known that this WB not g(Hng to be a device that 

14 was readily snenable for ose in the coronary arteries. 

15 Q. Durii« this period of time, would one of ordinary 

16 drin m the art have Aoujte about using the stents in 

17 tandem? 

18 A. Yes. Again, as I said earlier, the clinical 

19 situation would suggest to you that you use -if you can't 

20 use one long rigid stent, ise smaller stents, even if they 

21 are rigid, and have them connocted in some way. And again, 

22 Dr. Palmaz spcdfically fiates that in the article here, 

23 as you can see. 

24 It says: 

25 The problem is later solved by 
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BYMR.UNKRmLt: 

Q. Dr. Van Breda, what do you consider to be the 
significant event hot? And let's start with the 
publication date when was it published. I believe it's 00 
the Hrst page. 
K 1985. 

Q. Okay. Julyofl985? 
A- Yes. 

Q. And what, in general, do you understand this article 
to disclose to ore of onfinary skill in the art as of 1985? 

A. Okay. 

Q. And spcdficdiy let me direct your attention to 
Figure 1. Ihisisaefigureorarigureoutof it 
A Okay. WtatlUs article discloses is the initial 
device described by Dr. PJmaz, whidi was the woven wire 
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117 Q. Okay. And back in this time period, would it have 
ilg hem known to ooe of ordinary skill in the art that the 
1 19 woven wire nedi deagn was rigid? 
20 A. Well, in dene article, on Page 76, that is 
{21 something that Dr. Mmaz speciTically states. 
22 Q. And would it biie been known to one of ordinary 
I23 skill m the art tbat tie wire mesh •* 

24 MR. DisCAyr: Yov Hooor, I'll object to the 

25 l f^i"g I think fact cpestioos should be posed 
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1 x i^ang dtorter grafts or grafts in tandem.* 

2 Q. Okay. And what did you understand the grafts in 

3 tandem to refer to? 

4 A. Tone, wfaat that means is that you're using more 

5 thanonegraft. And graft here in diis particular 

6 ^"gnww means sprnfif ^ a stent Usiog more than one 

7 to treat a given area of (fisease. 

8 Q. Okay. Td also like to have you take a look at 

9 Defendant's Exhibit 364, please. 

10 MR. UNDERHILL: And I'll Submit this into 

11 cvideiKt 

12 MR. DISKANT: NO objection. 

13 (Defendant's Exhibit No. 364 was received 

14 into evidence.) 

15 MR. UNDERHILL: And can we have it on the 

16 screen, please? 

17 BY MR. UNDERHILL: 

18 Q. Could you tell US tie publication date of this Wallace 

19 article? 

20 A. Okay. Hiis is 1986. 

21 MR. UNDERHILU And actually, this is actually 

22 already mto evidence. 

23 BY MR. UNDERHILL: 

24 Q. What is tbe publicatian date? You said 1986? 

25 A. Yes. 



Cordis vs. Mcdtnmic. ct al.. CA 97-550 (SLR), etc. 
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Q. And whal would this article have disclosed to ooc of 
„dinary skill in «he Bt M of 19867 
A. Okay. Wtat this, whal this Btick is about 1$ 
jo„,c^ called • Intent, a GianturcoZ-stent And in 
this article they basically show two segments, two Z-steols 
connected together by a coonerting bar. 

7 Q. Okay. And what arc you looking? 

8 A. WdUifyoukxi on Page 310. in the rigures.it 

9 shows. 

10 Q. Would that be Rgine 27 

11 A. Yes,Rg«e2,Rgiae3. 

12 Q. Ifsoothcncitpagt Kind of illegible here. 

13 Okay. Actually, not as bad as I thou^ 

14 Ttoeaie the documents you are talking about? 

15 A. Coned 

|l6 Q. And you refened to this as a connected Z. Ttoe 
ll7 has been 8 fair amount of testimony on this pomt 
|18 Probably don't need to spend a lot of time oo this, ms 

19 isa9elf-expan4ngstent;coiiert? 

20 A Correct 

21 Q. And do we agree that has a ag-iag shape to It? 

22 A Yes. 

23 MR. WSIAKT: Your Honor, this is all 

24 aoss^aminatioa Can we have direct questions, please? 

^ ' Page 2102 

1 BYMKIWDEMILL: 

2 Q. How wouM you dHracteri2B the Shape. Dr. van Brttto. 

3 A ThisUaxig-zagAape. AZ-stent 

4 Q. And bow many cooneetor members are used m this 

5 particular artick to connect 4eZ-stent7 

6 A One. 

7 Q. AndifwtgobaektoClaimlofthe '984 patent - 

g MR.UW)BWILL: tfw«««l<*^^*^P*""' 

9 die screen, pkaae_ 
Ill Q. How many connector membe« are required m the Claim 
12 1 d^tfae'984pilBat? 
Il3 A. One. 

1,4 Ml.UKDBfflIU.:tcfsgobacktotheaicwe 

15 justhadt^ 

16 BY VOL UNMSBBJ* 

117 Q. If we kx* at Rgnre 2, which is what we were looking 

18 8t,whatistkaia«iooof«coao8dormeoibff shownm 

19 the picture? 

20 A Well, il'skx^itadinaL It's along the loogitudmal 

21 BUS ofeaehrfliebodiesofthe individual stents that 

22 are coooeelcd togrtw. 

23 Q. Okay. Are you talking about the coonectormember? 
124 A ThecoonBCtormeaiba. 

25 Q Andki toanOeitothekBgitudinalaxis? 

'cordis vs. Medtronic ct iL. CA 97-i50 (SLR), etc. 



A. Yes. it is. 

Q. Is thai »dc*tte connector nKmber has to be parallel 



to the longitudiDal axis of the tubularnaembcr? 

MR. DBKANT: Your Hooor, objection. This is 
all leading questions. 

THE COURT: YCS. 

MR.UNDERHILL: Okay. Could wc go back to 
the '984 patent, please? And specifically the board. 
BYMR-UKDERfllLL: 

Q. And wc sec tee the lenn "substantially paralJcL 
Do you see thai, the '984 patent? 
A. Yes. 

Q And is in fad the substantially parallel claim 
limitatioo present in Wallace article that wc woe 

just kxAing «t7 ^ 

iflLDCKAKT: Your HonoT, can ffic Witness DC 

asked wbai her opinions are instead of Mr. Undohin's? 

MtUNDERfflLL: YOUT HooOT, I Aought I'm 
doing it as neutrally as I can. If there is another 

phraseology counsel would prefer. I'm happy to use iL 

THE COURT: WcH. let's go on and I'U tiy to 
pay mae attention. Allri^? 

BY MR. UNDERBILL: j^u-u- 
Q Dr. Van Breda, would you pkase tell US wheth? the 

.^i^^wi.ny pj ^nd" limitation of the '984 patent is 
Page 2104 

1 or is not taught in the Wallace article that we woe just 

2 looking at? 

3 A. TheWallace- 

4 MR. DBKANT: Objection, leading. 

5 THE COURT: I disagree. I think th^ is the 

6 way to direct, and now it's time for the witness's 

7 ooinioo. And I'D »now the question and the answer. 

8 THEWm^ESS: Okay. I think the Wallace 

9 answer demonstrates the connector, teaches a connector 

10 that is sabstantiaDy parallel to the kmgitudinal axis 

11 of the stents. j„o 
,2 MR. UNDERHILL: And can wc have the Court 

13 claim chart on substantially parallel? 

14 BY MR. UNDERBILL: 

15 Q. AndifyoukxJcpleaschcreaitheCourt 

16 interpretation of "substantially pandlel ^ 

17 Is this the definition of -substantially 

18 parallel" that you are using in that testimony? 

19 A. Yes. . 

20 Q. Were there odw articles that you reviewed 4at 

21 were published 00 connected Z-stentspnor to the fihn. 

22 date of the '984 patent which is October of 1988? 

23 A. Yes. Ttee were otf« articles talking about 

24 connected Z-stents prior to that date, nwe IS one by 

25 Turanzangavidi (phonetic). 
Page 2101 - Page 21 
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1 .Q. Targangovich (phonetic)? 

2 A. Yes. 

3 MR. UNDERBILL: Could you pkasc look at 

4 Defendant's Exhibh 359, which is an article by 

5 Targangovich. This is already in evidence 

6 May I have 4at on the screen, please? 

7 TOECtXJRT: And perhaps it would be nice if 

8 you had tie witness point out as opposed to you direct 

9 the witness to wtal she relied on in her opinion. 

10 MR.IWDERBILL: SUIC. 

11 BYMR.UNDESHILL: 
Q. What would ftis article have disclosed to OTC of 

ordinary sldD m the art in 1981? 
A. Again it isdoses 4e basically Gianturoo Z-stent 
connected by a connecting bar that is p«r«Ilel. 
substantially paraM to the longitudinal axis of the 

stent , . 

Q. And could you tell tis where in the article this IS 

disclosed? 

A. Yes. If yoo look It this illustration faetcB. 

Q. Okay. . . 

A. This is longitudinal axis of the stent, lies m 
the artery m this direction and this connectornicmber is 

parallel to ki^itudinal axis. 
Q. ttoi- Df . Van Bre da, to make sure we have your 
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testimony, do you have m opinion as to wbethcr the prior 
art during fliis time period disclosed the unconnected 
slotted nibe «nt diown in Oe '984 patent? 

A. Yes,itdi4 

Q. And do >oo have an opinion as to wteber the prior 
art disclosed tte toe of multipk stents to titat 
elongated lesions is corved arteries? 
A. Yes,it<fid. 

Q. And do yoo have an opinion as to wbtffacr the pnor 
art disclosed flic use of a connector mcnher? 
A. Yes,it4d. 

Q. And do >«« have an opinion as to wheaher the prior 
art also disckwd 4e rae of one and only one connector 

A. Yes,it^ 

Q. And did flcprier art, in your opinion, also disclose 
a coonecta neate in a substantially paraUd rehtiooship 

with the sleds flat it oonnects? 

A Yes.itdaeL 

MR.BKANT: Objection, your Honor. This is 

a litany of kadog qKSlions. 

THEGOun Yoo may proceed. 

BYKULUNDBBILL: 

Q. Dr. Van Brtda, do yoo have an opinion, one way or 
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* •^v .... 

1 the art would have had a icasoo or motivatioo to combine 

2 the doncnts about which )W have given tcstinwoy? 

3 A. Yes. As 1 xnentioocd earlier, the clinical problem 

4 that ooe is faced with when you are trying to get jtcats 

5 inside of an artery is dealing with arterial segments or 

6 vascular segments that arc not in a strai^t line. And 

7 wl« you arc dealing with a rigid stent, it's vcnr 

8 difficult to gel a rigid stent to go around corners. You 

9 need to improve or you need to be able to develop scHnc 

10 flexibility in order to be able to do thai or you are 

11 going to be left usii« very dwrt stents to treat very 

12 short segmmts of disease, and that is often not the case. 

13 Very often, you are dealing with long areas of disease. 

14 So to treat loi«arett of disease, to be able to treat 

15 that, you know, wiA one 

16 would make sense to use diortcraegments.cooncrt them tv 

17 together usii^ a single connecting bar. 

18 Q- And do you have an opinion as to whether one of 

19 ordinary skiUm the art would have seen any difliculdes 

20 with using unconnected shorter stents in tandem 

21 A. Well, if you are going to use unconnected dMrtcr 

22 stents mtandan, you basically have one of two choices: 

23 You can either put one after another after another. And 

24 that is -again is one of the basically principles of 
< ^fv-nvirinHf/ vascular intervention: You do n't wmt 
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1 to go back across the diseased area multiple times. The 

2 more you do the procedure, the greater the likelihood of 

3 risk, so you try to minimiae the number of times yoo arc 

4 doing something to an artery. So that is not a great 

5 option. 

6 Another option would be diooretically is to 

7 take several stents and try to put them in together at 4e 

8 same time, but not connected together. And that Wngsm 

9 its own clinical problenis, which is you're always, whencw 

10 you are puttii« a stent inadcrf a part rf 4c body, there 

11 is always a potential for it to move and not end up exactly 

12 whcreyouwantitto. Andifyouaregoingtobedoing 

13 multiple ones, particularty at the same time, particularly 

14 if not connected togrther. you run a real risk of them 

15 ending up not where you want 

16 Neither are as good an option as to take 

17 shorter segments, connect them together and apply them at 

18 thesametime. 

19 Q. Now. Dr. van Breda, if I could direct you to 

20 Defendant's Exhibit 46U which is a Pabnazartidc^ 

21 Dr. van Breda, do you rccogniac this document? 

22 A Yes. 

23 VOL UKDERHILU I'll offer it into evidence. 

24 MIL DiSKAKT: NO objection, 
t mefendant's Exhibit N o. 461 was received 
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Q. Wte * tefnbficitioQ dale of this arbck? 

Q. WtetatrnvticfegpienDy disclose? 
A. TbsBtkk alio tiBu about tis original Pahnaz 
dcs^ t£ • vcffoa wire mesL 
Q. Okay. 

ia.iKXSBZLL: rmbdng banded a ooic. I 
ihoi^IdaciL I nwc Exhibit 461 into cvidescc I 
QDdfftt^ 8 no ob joctioQ. 

BYMLOKOBtBl: 

Q. Aid ttastfcvovco wire mesh design; is that 

Q. Aad wnUvc of ordinary ildD in the art have 
know of 4» TW« wire mesh design during this to 
A. Ya, becoe it m an eariier article* the 19S5 
crtklewcttlkBdabadL 

Q. Okay. Asd,iDyoaropinioD,wowld 00c of ordinary 
skiB k tfs St favc bad a picfcrcoce u to which type 
of Pate sW wooM woA best in a cooneclcri envirooincnt? 
A. Wl,Bttiartick;Dr.PahDazintfaelastpagc 
Pi^ 204« ta&i aboifl the reasons why he moved from the 
to stainku tioel, the slooed tube 

"page 21 10 

A^p, And to's in the last paragraph wbCTC he talks 

2 aboUsolvti^saDKrfthcproblansofthe woven wire mesh 

3 by tsngins^ the latbe design, obtained by 

4 d fl-lnfl fr **^"g of thin-waikd stainless steel 

5 tiding. 

6 Sogivcn that infonnatioQ* his {Htferenoe 

7 ,wuklbc,BidaKicaicrfordinaryskiUinthcartw 
S lookatfluswaddsay if you are going to be connecting 
9 8cgntolstt«cfliff,ttc best 00c to use would be this one. 

Q. AndtlBSCBie'iswfaicliooe? 
A. The stankssstael die slotted tube design. 
Q. Now, tlasproraon that you pcHntod out mentions 
tic dbcol tube design adves some of die rigidity 
proUccB of Ac woven wire mesh design. 

If fl^ is tnK« if, in fact, some of the 
rigiity probkm of the woven wire mcdi design woe 

17 aJvei do jw taw an opinion as to whether there would 

18 be syoced to isedKxler slotted tube designs in tandem 

19 ssyoubaves^ggctfed? 

[20 A. Wdljct Tfc reason is that may have dealt with 

21 sonrrftiei^iSyprobkms but it didn't deal with all 

22 tftknL Ibis is titm- the slotted tube design is 
I23 tfiDawiTri^tot And there is only certain 

24 ki^ of it ttat you are going to be abk to use and be 

25 abkto ifclivq t h ough a catheter in a vascular sytfem 

'cordis vj. Mcdtnmic, ct tL, CA 97-550 (SLR), etc. 
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where you have to go through lots of turns and curves in 
aartoy. So there still is an inherent rigidity to 
this stent, to the slotted tube design that is not 
addressed at all here. 

Q. Dr. van Breda, could you pkase take a look at 
Defendant's Exhibit 33017 

Do you recognize as being an article by Dr. 

Russo? 
A. Yes. 

VOL UNDERHIU-; OfTff it into evidence, your 

Honor. 

MR. DISKANT: KO objection. 

(Defendant's Exhibit No. 3301 was received 
into evidence.) 
BYMJLUNDERHILL: 

Q. An4m general. Dr. Van Breda, what would fliis 
article. Defendant's Exhibit 3301. have disclosed to one 
of ordinary skill in the art at the time the 
publication date, which I bdicve on the covers says 1987? 
A. Yes. it says 1987. Well this is just, you know, 
furtlffl- evidence of what I already said, which is that it 
was obvious there was still rigidity problem with the 
Palmar sloCtod tube df?g^ There is a statement in here 
specific to diat And it's 00 Page 159, second column. 
MR. UKDERHILL: Can we have that puUed out 

Page 2112 

please? 

BY MR. UNDERHUL: 

Q. Is tfiis what you were referring to. Dr. Van Breda? 

A. Yes. 
It says: 

•Tteoently Pahnaz showed the advantage 
of a stent which is placed on an angioplasty 
probe with a balloon. When the balloon is 
mflatcd, it releases a stent into the hinaen." 
And then the footnote says: 
"Although this principle is attractive, 
it shows an inflexibility problem, which makes 
diffioilt a selective catheterization." 

Did I read that contctly? 
Yes. it*s translated 
Q. Okay. 

A. Not fallaciously. As I said, what this is saying 
there is still a rigidity problem with the Pahnaz dcsiga 
^ If you could kx* It iDOthBr article by Dr. Russo, 
please, at Defendant's Exhibit 3303^ 

MR. UNDERHILL: Offer this document into 
evidence, your Honor. 

MR. DISKAKT: NO objection. 

(Defendant's Exhibit No. 3303 was received 

into evidence.) 
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BYMR-UVDEMILl: 

Q. rd like 10 (firoct ywff laoitioQ, please, to the 
passage oo Page 13, pullout og the board 



A. Okay. 
Q. ItsUies: 

*RaxaUy Palmaz, ct al. have 
ftported OQ tbe use oT an expaiKlable 
device dcagDcdoD the basis oT tbe 
expansioQ metal priDciple. Although 
ttK principle is quite attractive, the 
idative rig^ty oT tbe device suggests 
diat selective catheterizBtiao and 
stentii^ tig^ beads or loQg curves 

migbt be (fiffkuh.' 

Wbldoyoobdicve? Do you have an opinioo 
as to .what that irould have taugia to ooe of ordiiiary sk^ 

in the art? 

A, Yes. It coofinns the opinioo I gave earlier, which 
is that the basic Pataaa; the slotted tube design still is 
a rigid device ml Acre is a real problem with getting a 
rigid device tiro^h any kind of tortured twisu or bc^ 
pardcalarly wtac yoo are trying to treat a disease of 
anykagflL You can get a fairly rigid device around 
cun« if it's idativrfy short bia, if you can imagine. 
25 the loogg that Bete> t he more rigidity, the more difficult 
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it is going to be to get around oBves. 
Q. You testified ttae would have been a wggcstioo to 
use tte rigid slotted tube deagns in tandem. Whatisthc 
basis for your opinioo? 

A. Well, these is Dr.Pahnaz'sstalcmcol that ooe way 
to get around iroblcms of the rigidity of the device, if 
you are toTi* to treat longer segments of the disease to 
use stents in tandan, plus again, if you can't use a 
kjogcT stent, you cm use a shorter stent, but if you arc 
goii« to try to treat long areas of disease, then you have 

to use multipk of these diorter stats. 
Q. You rcfcned to Dr. Pahnaz's statement Are you 
ftforing to ds 1 9M/5 Radiology article? 
A- Yes. 

MJLUwaHUlj can wc go back to Defendant's 
Exhibit 1224, ^eaae? 
BYIOLUKDEIBILL: 

Q. Could yoo find. Dr. Van Breda, 1224 the passage you 
arereferriDgto? 

A. Okay. 76, firsl cohma, last paragraph. 
Q. Can w have thtf 00 the screen, please. 
: A. And in thoc it cys the problem basically being the 
\ lackof flexibility and trying to treat in case of curved 
I fftoics requiics4e use of dwt grafts. And this can 

125 be done using tot gra fts in tandem. 

Cordis vs. McAnmic, et al, CA 97-550 (SLR), etc 



1 Q. V^liat would ooe of ordinary skill in the art have 

2 thought about using uncoonocted stents in tandem? 

3 A. Well, as 1 explained, there are - thar is some 

4 real serious clinical concerns if you are trying to use 

5 unconnected stents in tandna It either means you got to 

6 go back throc^ an area of disease multiple times in order 

7 to get the stent delivered or you are going to try to put 

8 these in at the same time, but not connected, in which 

9 case! would be very concerned about potential chaos of 

10 having these end tq) not being positioned M*ae you want 

11 tton 

12 Q. And do you have an opinioo as to whether or not one 

13 of ordinary skill in the art would have known about these 

14 problems? 

15 A. I think dus is basically principles of 

16 interventiooal angiographic techniques. This is one of 

17 the things you leam when you ^ to work in the 

18 arteries. Part of it is common sense. Ifyouaregoing 

19 to be putdng two things in, rather than putting them in 
|20 separately or puttix^ them in at the same time and not 
21 being able to control where dicy end up, neither of those 
|22 are an optimal solution as being able to put them mat 

23 the same time and stiU control where they end q>. 

24 Q. Do you have an opinion as to whether one of 

25 ordinary f>nll in the art would have known about tbe 
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1 potmtial for migration of dJcPahnaz slotted tube design? 

2 Al, Again, I think anyone of ordinary skill in the art, 

3 when you arc talking about placing a permancnUy 

4 implantable foreign body into a body part, particularly 

5 one whotthae is motion because of die flowing of blood 

6 and just respiratory and cardiac modoo, there is a 

7 coocOT for potentially having this thing end up not 

8 exactly where you want iL 

9 So» yes, this is an inherent problem when you 
1 10 are dealing with vascular intcrveodoa. 

11 Q. Could you pkaselodcH Defendant's Exhibit 84. 

12 which is also a Palmaz artick? 

13 VOL IJNDERKZLL: I offer it into evidence. 

14 VOL WSKAKT: NO objcctioQ. 

15 (Defendant's Exhibit No. 84 was received into 

16 cvidmoe.) 

17 BY MR. UNDERHILU 

18 Q. What would this have taught to ooe of ordinary skill 

19 intfaeart? 

20 A. This is an article about the use of die single 
121 slotted tube design for die treatment of renal artery, 

kidney artery lesions in an animal model And it 
l23 specifically addresses die need to, because you are 
24 goii« around, where die kidney arteiy often is narrowd, 
I25 it's ri^ at a bend I mean it's a 9(Hfcgree or bdtg 
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1 .bend 

2 And it tfaies on Pigp 707. last column, next 

3 or tbe last full pangi^ that: 

4 •stente for renal «teryostial 

5 lesions win have to be longer to give 

6 • largff stabili2ing soface * 

7 In ordff to have this thing stay wbere you 

g want it, you need to have afcojff stent to have it afTaed 

9 there. 

i|Q VOLUNDEKHILL: Offcf ftis into cvidcnc* your 

111 Honor. 

|l2 MR. DBKANT: HO objection. 

113 BYMK-UNDESHUj 

|l4 Q. Aaddoyootavemeiwnionastowbelhcroocof 
lis w ^ inaiy drill in fla art twddhanwondertfoodco nn rc Hng 

16 the stents woaWappreci^e the concons you ideotified? 

17 A. Again, beeaasc of in the stuff we have gone through 

18 already, becaase it's hard to put fa a longer stent 

19 pailiculariy. when you «e trying to make a 90-degree or 

20 better angle, it's rigid and it just doesn't want to make 
bl that bend. 

22 Boca« of an 4e evidence we've talked about 

I23 already, yes, to someone of ordinary skiU in the art, it 
24 would have aaderease to use shorter stent segmentt and 
I25 connect t hem tofftkr to get around a bend like that 
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Q. Doyoutaveanopiniooastowhetherornotooeof 
onlinary ddn m the «t would have thought it desirable 

to maintain the spacing between the tfents? 
A. Cleariy. this gels hick to what I was talking about 
before, whidi is flat, if you are going to be putting in 
. more than one stent regment. what you want to do U have 

8 them end up kind of in a relationship to each other, not 

9 too dose, or too much overlap, although sometimes we do do 

10 that intentiooaUy. or so fr apart, or off-angles to each 

11 othff that Udoeaitiolly treat die part of the diseased 

12 artery fljatyoB- trying 10 treat 

13 So, yes. vsnene of ordinary doll mflie art 

14 would have been aw«e of fliiscooccnL 
Q. AndwoDldonerfordinaryddU in flic art have been 
Bware flat a conoBdor membff could play a role in 

I fliink flat's pretty obvious, fa kind of a I 
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16 
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|l9 
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22 



sense observation, if you are trying to grt two fliings fa 
and you wnt to tave fl»an nafatafa a idatiooship togedicr. 

yougottocoonetffliBBL 

Q. Were dioecaneBiedstenU fa flie prior art during 

23 this time period? 

24 A. We talked rfwtfteGiaoturcoZ-steots. Those are 

|25 connrfteri 

Cordis v». Mcdtronk, et iL, CA 97-550 (SLR), etc. 



Q. Is flie coQDCClor mrjn bg fa flic Gianturco Z-stent, is 
flat a flexible coonector member? 
A. Yes. 

Q. And. bypothetically. if flwe were testimony from a 
Cordis expat that flat was t rigid connector membff, 
would you agree or disagree wifl» fliat? 

A. I would disagree wifli flat 
Q. ADd,hypotheticaUy,iffl»erew«etestimooyfliatit 
has to be a rigid connector membff , because flic cooneeied 
Z-steot has to be pushed ort of flic shcafli fato flic human 

body, would flat affect yoo- tertimooy? 
A. Wdl, flat's not flie case, for one thfag. It's not 
a rigid connector. But even if it were, U reaUy wouldn't 
matter. I mean, die concept we are getting at here is a 
coonector for whatever pap«e. TTiis particular purpo« 
fliat we are talkii« dwut. die dinical need we are trying 
to strive is how do you deal widi « rigid Stent where you 

need a fkxible element 

And die coonector membff would aUow you to 
advethat It would have to be a flexible coonectorit 
fliatp<»nt Butyouknorw.wheflxxornotflieZ-steathas 
got a rigid coonector or not - it doesn't but, if it did. 
UstiU wouldn't mattff. You have tiie concept rf a 
connectflr. You see a clinical need for a connector and 

it would solve it 
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Q. Is flie connected Z-stent pushed out of a sheafli? 
A. Yes. 

Q. Does the connector nrmbcrpUyir^ 
connectflr Z-stent out of i sbcath? 
A. No. Tbc Z-stcnt, wben it is in its sbcath being 
pudicd out, it's a voybcDcy device. It fills most of 
tbc inside that sheath- And if you have got two of 
tlm stuck together or two being put in at the same tii^ 
tte pudKi is goii« to - you know, the rear one that is 
bdi^ pushed, tte crown of that is going to abut diitdly 
« the (jown of the one b front and they wiU push out 
toecthff. There is just not cnougji room in that sheath 
for them to telescope one within the od». Youdoo't 
need the coonector for a pusher at alL 
Q. Would one of ordinary skill in the art who art out 
to design a balloon expandable stent look at or ignore 
f^htnp contained in articles rdating to self «panding 
stents? 

_ No. Clearly, anyone of ordinary skill in the art. 
ttyooe with a shrtd of common sense who is trying to design 
a stent is going to look at all of the available stents. 
This is the same basic clinical problem that wc are talking 
about If you went to national meeting if you read the 
nrdical litcxature. wbai people talked about stents, they 
talked about them as category stents. They didn't 
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J subcaicgoris biDoao expand&ble or self-expanding. 

2 Tbese were aD cooaderod part and parcel of 

3 smix bask technokiBy, diflbcnt ways to solve a 

4 probkm. 

5 Q. Dr. van Breda, could you please take a look at 

6 Dcfmdant's Exhibit 134? This is an article by Duprat 

7 (i^Knetic) aod Giantoroa I ofTcr it into evidence. 

8 MIL CHSKAKT^ NO objection. 

9 (Dtfcodant*! Exhibit Na 134 as received into 

10 evidence.) 

11 BYMILUNDERHILU 

12 Q. If I could direct jarattendoo to Page 277^ 

13 What do you bdieve this article would have 

14 tacf^ to one of ordiflary ddll in the art? 

15 A. WdUwbit it sayi is that, again. r«inphasiM the 

16 factthat there is a lack of ksDgitudinal flexibility m 

17 the original design by Mmaz. This is a balloon 

18 expandable sta^ trying to overcome scRne of the 

19 flexibility issues that w have been talking about 

20 Q. What was the sobtion that is referenced in this 

21 particular artide as to Ocimbkin of longitudinal 

22 flexibility that yoQ bvc referred to? 

23 A. Okay. What they have done is gone to a balloon 
jiiuii^htr m afflm^dv different A^pn. rather than 

25 tlc-dthcTthcPalffltt-thisismoreof aspiial-type 
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1 will ask it a different way. 

2 BY VOL UKDERHILL; 

3 Q. [)oes this article have my teaching with respect to 

4 whether or not the connected Z-stcnt is sufliciently 

5 flexible to travel thnx^ small stkI tortuous aneries? 

6 A. No, it really doesn't talk about connected Z-stents 

7 at all. 

8 Q. I believe I misspdce. I said connected Z-stent I 

9 meant to say Z-stents. Does the article teach anything on 

10 that? 

11 A. Well, it talks about the difTiculty, they do refer to 

12 uai« the self ^expandable Z-stets m arteries, and that 

13 they can be used in arteries that are smaller than S 

11 fnillifwtm 

15 Q. Would one of ordinary ddllb the art have bad an 

16 undostandii^ as to whether or not the Z-stent was flexible 

17 to travel throu^ small and tortuous arteries? 

18 A. The Z-stent itself is a very bulky device, and it is 

19 not wdl suited to use in small and tortuous arteries. 

20 Wkn you are talkii^ about very small arteries, trying to 

21 get a Z-stent, which is a very bulky design, and it's got 

22 a delivery sheath that is very bulky, trying to get that 

23 into fairly small arteries, it is a real limitation of 

24 that particular system. 

25 Q. Let's look at the Oaim 1 of the '9S4, please. 
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1 stent ratlff than either the zig-Tag or the slooed tube 

2 design of Pabnar 

3 Q. And tlKauthonef this ardck are at MJ). Anderson. 

4 Ibit is where a kstoT work was dooe with the coooective 

5 Z-Stots? 

6 A. ConecL 

7 Q. Does dus article; in your opinion, teach away from 

8 tlK use of flexible ooDnedors to connect the Palmaz 

9 slotted tube design? 

10 A. No, I dooHdiiflk it addresses it ooe way or the 

11 other. Justbecaosepeaplewhohavebeen working with 

12 Z"f*^ts yho }p4 »^ g"pg to nsing a mnnrrtor between 

13 Z-stents art also worfcxog on a balloon expandable flexible 

14 stent, that just pnm a point that I made earlier, that 

15 people were kxikzsg to solve these imblems, you know, 

16 Qsz« whatever tecfaokcy seemed to ofTer, you know, th^ 

17 best scdutiooftf a ^situation. So there was a lot 

18 ofcross*fertilizatkm 

19 Q. Your tesdmooy, I bdicve, was that one of ordinary 

20 skin m tie art wodd lave understood &eZ-stents to 

21 i£^ the necessary flbSnlity to travel through small and 

22 tortuous arteries; is Ait correct? 

23 MR. DGKANT: Objection, your Honor. 

24 MR. UNDEIBILL I believe it is a further 

25 statement I am trying to move it along, your Honor. I 
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1 SpecificsDy, if I coukl direct ycxr attentkxi to the 

2 reference to copUnar. 

3 It says: 

4 "The connector ^^^^^ being disposed 

5 in a substantiaDy psraDel icbtksnship 

6 with respect to the kngitudiDa] axis of 

7 the t^iKiiiw manbcn and coplanar with each 

8 tubulffaKmber." 

9 Wookiooeof ordiniry tkiU intheart, in 

10 your opinkn, have undervtood tee to be t tnchiog on 

1 1 the cophmir hmitatioo? 

12 A. WeH if you usumeas prior art the basic Pabuz 

13 sbttod tube stent, basically, dbdmg it out of a boQow 

14 cylinder, and if you are going to. as Dr.Pahnaz'articks 

15 faBvepointod out, that this is preferential over the woven 

16 wire dcsigzi that he described, ifyou are gmng to start 

17 with that as a given, and you are going to talk about 

18 makii^ a connecting iranba, tei the most obvkus way to do 

19 that wouU be to use tlMt same etching process that cuts 

20 away mattial from that IttDovcyiindff and just makes a 

21 cociHctii^ member part and pared of the final product 

22 So as a resuh, it woqU be coplanar, because 

23 it's nsii« tfae ian» maierial, kt the same plane, as each 

24 of the individual stent, segments. 

25 Q. Sodo>oulttvcaQopink»u to whether or not one 
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1 of ordinary Am m Ac «rt would have understood the 

2 caplanarliimtatioo to have been taught in the prior art? 

3 A. Yes. 

4 VOL inJDBunO: can I please have the '417 

5 patent. wUdi is Plaistifrs 57 
5 BYMR-lWDEWnO: 

7 Q. -nai is Exhibil 3910 in your binder. Defendante- 

8 Exhibit 

9 Was ttc '417 patent, which has a date up here 

10 of April 7. 1992 and a Wing date of March 28. 1988. did 

11 this play a mk in your -was this necessary to your 

12 analysis on tie opinioo that you have ofloed that the 

13 daiinsofthc '984 patent were obvious? 

14 A. Not I think an the evidence that we have talked 

15 rf»ut up urtfl now. you know, makes it pexfedly obvious. 

16 Hus is not necessary to diat at alL 

17 Q. Even lhoi«h it is not necessary, did you look at this 

18 patent as pirt of yew «alysis? 

19 A. Yes.I(Bd. . 
|20 Q. Let's assae for the sake of the next questions that 

21 this is prior «t Would this docament affect your 

22 obviousnessanalysiswithrespccttoClaiinlofthc'984 

123 patent? In other wods, would you change your analysis at 

124 all? ^ ^ 

125 A. No. hwould nt h does denaoDStrate connecting two 

Page 2126 

1 crmw pats ofaPriaaz stent, two individual Palnaz 

2 stents tcpata. It AowsU with a connecting membff that 

3 would be coplanar. 

4 Q. Could I direct ytw attention, please, to Column 4. 

5 Lines 8 dBOU^ 11? 

6 A. Okay- 

7 Q. Doyoohavethrf? 

8 A. Yes. 

9 Q. ibaeBatfateaeathereatUneS: 
|10 'A fiather feature of the present 
111 inventioo is AatM least one connector 
|l2 nienibon>Bybe«fispo8edinanooi>andkl 

13 rehdoBhip with lesped to the longitudinal 
|l4 axis of the tDbdv members." 
|l5 DByno«e4it7 
I16 A. Yes. 

17 Q. What woukltlBS portion of the '417 patent have 

19 rixjutbownaoyoonnectarmembas are being taught? 
I20 A. WdL it Byi 500 can have just one. Itsaysyou 

21 can have ■oe.brt it says you can have just one. 

22 Q. AndwddonerfordinaiyskiUm the art have any 
I23 un<fcrstandii«« to whetteornot having a smalkr number 

of counedv notes would have affected flexibility? 
_ A. To Bfc«> d I flpA to ooe of ordinary skill m the 

'irdis vs. Mcdtrroic. ct CA 97-550 (SLR), etc. 



art, if what you are trying U) grt at is the issue of 
flexibility, if you have got something that you need to 
connect toeSher, but you want to keep it (kxiblc, the 
fewer the oumbff of counectors, the more flexible it's 
going to be. If you have this thing coonerted, 
circumfertntiaUy all around the face of the dial it is not 

going to have that same ability to flex m multiple 
directions. So fewer is better in this instance. 

MR.IMSKANT: I think he is getting into the 

TOECXXmT: I think we are getting into the 

claims of the '984. 

KOLDiSKANT: lamsoTTy. I misheard thc 

question. Iqwk^ 
BY MS. UNDEXHILL: 

Q. Doctor van Breda. I would like to focus your 
attention here on the angularly ofTset concept, which is 
right here. I think 4cre has been testimony before, if 
Mr. Diskant will permit me to say it, that this refers to 
the fact that the connector member here and the connector 
ip<"mher here are — 

MiLDiSKAOT: Why doesn't he ask the witness 

^yliat she understands? 
BY MR. UNDERHILL: 

Q What do you und erstand the angulariy offset concept 
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k> be as dcKiibed here? 

A, lAinktheeMiertwiyformetodeKribeiliiif 
you take • i« and you « kind of kjokiiig down the bmd, 
what ycju wMt to do i» ba« ll« coiii«ting inaiibm no* an 
at 12«) and 3«) an in a line where it would fonn kind of 
. K«n cr • ipine. but you would wwit to have a coonoclor 

at 12.-00. a cooaoctw at 3«). a connector at 6«0. Have 
tfann ipaccd •« you go d(J« the different nait icgmenti. 
«o ifae poaition of each of 4e connecton btfween each two 

•egnicnts ii g(M« to *c « • ^ff'""' P*»^ 
(iiaL 

Tbat't ny nnderdanding. 
Q. Doyoutaveanopinionastowbeitaornrttbat 
woukl have been the undcntaading of one of orfinary ikffl 

in ait? 

A. Yes. I Aink that's prtByieadflyapparBit from 
ifaB iDustiaiian. 

Q. And if we woe k»king at the prior ait before the 

flh«tr«ioo of tl* '984 paicBt. w« 4e« "y *-d>J^ 
in the art about the anguWy offirt concept that you 

deacribed? 

A. Wdlfterewai Dr. Wiktor'f patent. wWchrcfai 
tpecificaDy to this. 

Q. Let*! k)ok at Drfmhaf* Bdubil 3961, which ii 
already in evidBn6B|^ 
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1 Specifically. £d you cooadcr this Wiktor 

2 patent in your aaalysb in inching your cofKlusioo ^ 

3 Claim 3 or the *9MpiBCat was obvious in light of tbe 

4 prior art? 

5 A. Yes, I did 

6 Q. What is the filing dale of Wiktor? 

7 A. January 1987. 

8 Q. The niing date, it looks like July? 

9 A. It's not a very good copy. It's July. 

10 Q. Could you piece take a knk It Qaim 10 of the 

n Wiktor patent, irfadK is in Colunm 6, and explain how dr. 

12 Wiktor deflnes his fflvcfldoD? 

13 A. Basically, be is talking about is having ft 

14 devicetfaat basnBUpk,apturilityof stent scgmcnU 

15 coonoctod tingrtte. 

16 Q. Okay. And, ia bet, by k>oking at the drawing here, 

17 locdcing at anything in the patent, is there a teaching 

18 about the angularly ofTsetfimctioQ that you have described? 

19 A. lamsorry. Yoosaidkxjking- 

20 Q. Looking at anything yoo want in the patent, is there 

21 anyteachinghcrcaboitfthecQgularly offset coDcept that 

22 you testified aboU that is in Claim 3 of the '984 patent? 

23 A. Yes. InCohjimi3. 

24 Q. Which linei? 

25 A. Between 30 skd 45. 
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1 the art would have understood the angularly ofTsrt 

2 concept from the Wiktor patent? 

3 A. Yes, I think it was pretty clear. 

4 Q. In concluding that Qaims 1 and 3 of the '984 patent 

5 were obvious in li^t of what was in the prior art, did 

6 you also ^'^^^ into consideration arguments made by Cordis 

7 that stents solved a loog*feIt need and their commercial 

8 success was met with skepticism? 

9 A. Yes, I considered that 

10 Q. Did you also take bto consideration Cordis' 

11 position that other? failed to solve the problems of 

12 balloon angioplasty and there were incentives to find a 

13 sdution to the problem? 

14 A. 1 took that into account 

15 Q. I want you to assume for a naomeat that Cordis* 

16 arguments are correct, that an these arguments are 

17 correct Does that affect your conclusion that Claims 1 

18 and 3 of the '984 patent would have been obvious? 

19 A. Those arguments don't affect it one way or the other. 

20 I think all of the p(nnts we have discussed 90 far would 

21 have made this a very natural and obvious, comnaoo-sense 

22 kind of Hnx^ to derive, without having to get involved 

23 withanyof those secondary considerations. 

24 Q. Let's also look at some of die arguments that Cordis 

25 has bffn truuring nere. in iiis openmg remancs to me jury 
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1 MiLUNDEiHHr: Canwepull up 34 to44, 

2 please? 

3 BYMR.UNDERHIIL: 

4 Q. Specifically, whit does this language that you're 

5 referring to teach? 

6 A. Here, it's called ttonalignment of those loops. It's 

7 Loop 6 in the (fi4^am,wfaidi is what is functioning as a 

8 connecting mcDober here b says that to have them, 

9 iK*wlignTTV5i4rfihekMpspenmteanwreunifo^ 

10 of the stent din^dcpkymcnt to follow the natural 

11 bends within the eanfiovascularsystenx 

12 Q. So, you arc tiOdng qgdfically in the Wiktor 

13 patent, it says the Bonriigmnmt of Loop 6? 

14 A. Right 

15 Q. If you look hoc to Loop 6, ooe of them is there, 

16 one of them is tec; OK of ten is there, one crf^ them 

17 is there. Do yoo hmm opinion as to whether that 

18 relates to the bognse in any wiy? 

19 A. Yes,itdoeL fctsdonaostratingexacay whatit 

20 is talking abo0t,vhidi is te you don't want all of 

21 those, you hnov.coBnoctors lined iq) so they are all ma 

22 row at the podtioo around the circumference. You 

23 want them kind of doewed as you go down the stent 

24 scgnrnts, yoo vait ten to kind of spiral arouTKl 

25 Q. And 00 you OCUCiC wbi one %h oruiuarj a&iu in 
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1 m this case, Mr. Diskant said that the problem that the 

2 stent is intended to solve and does solve is the problem 

3 of coronary heart disease. Is Mr. Diskant's statement 

4 that stents solve the problem of coronary heart disease 

5 accurate? 

6 A. No. I think that's not at all accurate. It would 

7 be wonderful if we had a cure for heart disease. But, 

8 unfortunately, this iai't it 

9 Q. What do you believe is the big advance, if there is 

10 one, m tie interventional treatment of heart disease? 

11 A. llcre would be iK> intervendonal cardiology, and 

12 probably very limited intervendooal vascular radiology 

13 if it weren't for angioplasty. Angioplasty was really the 

14 brcakthroi^ That is kixKl of what aOowed endovascular 

15 treatxxKnt of vascular problems, oooe you had a way of kind 

16 of getting to expand an area of narrowing with a balloon, 

17 that was really where things got started. 

18 Q. Was balloon angioplasty the be-all and end-all? 

19 A. No. Fortunately, die nice diing about the medical 

20 field is we do make progress on a fairly regular basis. 

21 Angioplasty was a breakthrough because, for die first 

22 time, you had something that wasn't surgery, or onqily 

23 saying to tlK patient, you kiuw, take two aspirin, hope 

24 you feel better in die morning. 

25 Youhadaway of treating heart disease Aat 
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I avoided aU of the problems with dther 8 pure nwiical or |1 

2* pu« surgical apfH-ch. But it had problems. I mean, 2 

3 they vyqt fairly nd ait fairly well recogniTBd 

4 Q WhatdidtffflSaddtothcmU? \* 

5 A. What stents (fid, and it was a venr useful adjunct. 5 

6 is a very u9efulMluncttoangioplasty.it allows you to 6 

7 titat arteries that sou inightiiotoUawise be able to 7 

8 treat successfuDy. It reduces some of the acute 8 
,9 complicatioosofangioplasty.artaies that w«.t to dose 9 

10 right back down immefialelyafto you have used a baUooo JO 

hi in&em. . 
|l2 It aUowsjou to treat other comphcauons. W-t 

13 Ukr something caDed the disseiaion. where the artoy 13 

14 ^starts to ■pwte* little bit. you can tack than M 

15 downwithstenttltprobablyhelpstoadegiwof 5 

16 reducing the r^erfrestenosis. the rtdosurc of the 6 

17 arteries after an -gioplasty has been pcrfonned. " 
lis Q. Did stents stive the probkffls associated with is 

1 19 angioplasty? Ij 

120 A. No. , L, 
L Q. Wereodm«rii«on-thatis,otherthanpeople 21 

22 woridngooslentdcsigns-wBtothasworfcingcoideas 22 

123 flat could polertially alleviate some of the problems 23 

124 assodaled with nsoilar disease? 

25 A. Yes And ifi an > w> that continues to be going 125 
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1 full-throttk. 0« of the most important advances was |I 

2 pharmacologic BBnipolations, having a better 2 

3 TOderstandingrfwhrt makes blood clot and how to brtak i 

4 up clots wbeiha they occur. Tbert were also other 4 

5 mechanical «fcvices flat arc being evaluated for the 5 

6 treatment of arterial blockaees, like an atherestomy 6 

7 dcviccwbatywactuanysoocpoutareasofplaqueor 7 

8 lasers to blast tliou8hpl«P«*- 

9 Q When yooidff to pharmacological advances, would 9 

I ^ " ' « 10 

|lO that be m edimn ? I 

111 A. Yes. I 

12 Q Anddotiei«fieinesandthen«hanicaldcvioesthat 12 

13 you have desBibd. do they have clinical utiUty? 13 

14 A- TTicphanBwlcgical advances, absolutely, they M 

15 probably sigrrilicanfly improve the outcomes both of 15 

16 angioplastyrftotsovcrthelastdecade. Son«ofthe 6 

17 othadcviceshnehadrelativelysmallerrote. TTicy 7 

18 still have saaeBB. bat it's smalL » 

19 Q. Andarc«fa««dianicaldevioe8StillusDdtoday7 W 

I20 A. Yes. I , 

21 Q. Were thiKodrrw«>ad>es as successful as stents. 21 

122 the mechanical devices? 

23 A ThemcriBBicaltfcvices.oo.Ithinkstenttwtre 23 

24 clearly more «ccessful than the atherectomies and lastxs. 24 

25 Q When i fid 100 firtf become aware of stents? 125 
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A. It was probably in the mid- 1980*8. 
Q. There has been some sutoncnts. I believe, by Mr. 
Diskant about skepticism cooceniing stents. Could you 
please desoibe for us the general attitude among ^ 
interventiooal radiologisU and cardiologists in, let's 
say. the 1987 to 1994 time period towards steote? 

Now, I have moved tine periods 00 you. I 
think we were talking about what ooe of ordinary skiU in 
the art would have known, you were talking about pre-1988. 
Now I am asking you to look at the 1987 to 1994 time frame. 
A. Okay. I fliink it would be fair to daracterize flie 
interest in U 00 Uie part of intervenUonal cardiologists 
md interventiooal radidogiste of one of great interest, 
and very close, this was a fidd that was developing 

fairly rapidly, and thae was voy dose attentioo bang 
paid to the advances that were coming out Tberewas 

considerable eothuaasm. 

Q. Were people other than Dr. Sdatzworidng 00 stenu 
m the mid-to late 1980'C? 
A. Certainly. 

Q. Could you tdl us who some of those others were? 

A. Well, the entire Gianturcogroi;q>. Thcreareflje 
peopk who waked with Dr. Doddard (phooeticX who was 

actuaUy the first person to describe using stmU in the 

vMoilar system back in the 1960s already. Andthen 
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people who woriad with him continued to woric 00 varying 

modiTications of his original device. 

Ttet woe a bundi of stents that woe 
dcvdoped primarily in Europe. The Medivent or WaU stent, 
which is a adf^xpanding stent Doctor Stredier, woridng 
in Europe, came up widi a stent Itee are a whole host 

ofthem. LoUof people. 
Q. Was Dr. Wiktor one of these individuals? 

A. Yes. 

Q. Were some of these stents eommercialiatd and became 

commercially available? 
A. Absdutdy.yes. 

Q. What are some of the othtr stents in this tune 

peiod that you were aware of? 
A. That became commercially available, you mean? 

Q. Yea. 

A. The Gianturw) Stent was commercially available, the 
WaU stent was widdy - was available initially in Europe 
and then became available in the United States. Dr. 
Strecber's stent was used for clinical trials. Ik. 

Wiktor's stent was used. 
Q. Were these other stents successful? 

A. To varying degrees, yes. 

Q Do you quarrel witii Cordis' position that the 

Palmaz-Sdialz co mpeted stent design was also successful? 
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A. I doo't argue with that 


1 


think that's otie of the reasons «ty it was widely 


2 


Q. You mcotioood previously that you used the 


2 


suooessfuL* it was available. 


3 


Palnaz-Schatz stcDt m leoal arteries. What was your 


3 


In terms of its basic design, I think it's - 


4 


cxperienoe with that? 


4 


you know, it was the coooept of the stent, a metal device 


5 


A. We vwrekxikingspeciricany at treating bl 


5 


that would bold open an artery, that that dearly is 


6 just the Tirst part of dekicbeytrtcry, the ftnal&rte^ 


6 


where the significant advance is found. 


7 


as it 00065 00* the ma. Our cxpericDce with it was it 


7 


Q. Was it also one of the first stents to get approval 


8 


had sonv role, but there woe still some technical problems 


8 


in the United States from the FDA? 


9 


with it that kd to it sot being wholeheartedly embraced or 


9 


K Yes. 


10 


suooessfuL 


10 


Q. Was there any before it, do you kzxyw? 


11 


KOLtWDERHiLL: Can we look at the cover or the 


11 


A. I think the Gianturco-Roubin stent was actuaUy 


12 


'984 patent, please? 


12 


approved shortly before. I think they have different 


13 


THECOUKT: Mr. Undertall, we are going to take 


13 


indications. 


14 


ourhiDcbBOobradcM IKM. Sowfaeoeverit*scoovenieDt,iD 


14 


Q. Do you know if this stent was marketed by Cordis 


IS 


tenns of a sftoonog poniL 


15 


crJ&J? 


16 


MiLWDEitHBL: 1 think I can do it before 


16 


A. I know it was marketed by JofansooA Johnson. 


17 


lKX).or i:03. You want to break at 1:00. that is fine, 


17 


Q. And do you have an opinion as to whether or not the 


IE 


too. 


18 


tTw<r^'ng played any role in its success? 


19 


BY MIt UNDERBILL: 


19 


A. Well, as I said, there was a tremendous interest 


20 


Q. Could you td£ a kx)k at the cover of the '984? Do 


20 


and enthusiasm for using stents m the coronary arteries. 


21 


you know if the design shown on this cover, specifically 


21 


And dearly, that was aomthing diat was prcm)oted by the 


22 


I am »fliVing the thrx segment stent, do you know if this 


22 


manufacturer. So that oooe it became q>proved by the FDA, 


23 


design was ever sxxrs^? 


23 


doctors knew about Ae device, and their enthusiasm was 


24 


A. I don't belkvc that this was ever developed or 


24 


further piqued by hiving heard about it from the 


25 


available commercially. I have never seen one, even for 


25 


manufacturer. 
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1 


an mvestigftfional study. I don't think a throe-segment 


1 


That's what markrring is supposed to do. 


2 


stent was ever manoTactursd or used clinically. 


2 


Q. Do you have an opinion as to how much of the 


3 


Q. Is this qmfic, die three segment extent, is this 


3 


success was attributable to the original slotted tube idea 


4 


OesubjectofcilfacrorAe claims in the '984 patent 


4 


and how much of it was attributable to the flexible 


5 


that we have beeo tddng about? 


5 




6 


A. Wellit'sOaiiBl 


6 


A. I think that you would have to say and I 


7 


Q. And is fiiat because you can't have an angularly 


7 


understand Cordis has had an expert agree with this — 


8 


offset feature tsdess you have at least three? 


8 


that it's really primarily the concept of delivering, you 


9 


A. Coned. 


9 


know, a stent to the coronary artery that allowed for the 


10 


Q. If we focus aov on just the Palmaz-Schatz stent with 


10 


success of this, the slotted tubular stent It was 


11 


two slotted tubcas, the two, forget about the third, first 


11 


facilitated by having this connected stent But die main 


12 


<tf all, was ftat evff oammerdali2Dd? 


12 


portion of it the main advance, was in having the stent 


13 


A. Yes, cksiy,thflit is the stent that was used and 


13 


be deliverable to the coronary arteries. 


14 


is available nombys for both renal and coronary use. 


14 


MR. UKDERHUL: Thank you. Doctor van Breda. 


15 


Q. Whatdoymflributeitssuooessto? 


15 


IHECXXJRT: Members: We will take our one-hour 


16 


A. I think dot, particolariy where it has found its 


16 


lunch break. 


17 


greatest suooesB wookl have to be in the coronary 


17 


I will just remind you during the break not to 


18 


dreulation. I doo^t have the sales data. Butlamsure 


18 


discuss the case among yourslvcs or with anyone elae. 


19 


that that is the C8se» just because of the much larger 


19 


Thank yoa 


20 


number of coniwy aOB^opIasties that are done relative 


20 


(At this point the jury dien left the 


21 


to renal arteiei 


21 


courtroom.) 


22 


And dts was one of the first - die 


22 


THE COURT: DO we need to meet before 2.-00? 


23 


Palmaz-Schat^ the twD-scgment stent connected with a 


23 


MR. WAUACE: Not from OUT end, your Honor, for 


24 


connector member was one of the first stenU that WIS 


24 


achaoge. 


25 


clinically imbbk for widespread clinical use. I 


25 


MR. DISKANT: We have an hour. 
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TOE COURT: Hard to believe! 
Q^uncfaB(» recess taken.) 

AFIQWOON SESSION 

(Proceedings resumed it 1:55 pjn.. at sidebar, 
outside tte presence of the juy.) 



MR.TIMMONS: Okay. TYic parties have come to 
u Biiptemcnt as to 4c outstanding exhibits that were 
12 Wamally wed during the early part of this trial We 
I) fonnally admitting (hem now. 
i 14 PX-13 ind PX-13-A. FX-M and PX-M-A. PX-41. 

15 ntM, which s a video and a transcript of that video, 

16 rX-95. PX-122. PX-192. PX-208. PX-275. PX-276. PX-1337. 

17 rX-I907. PX-235>«, PX-2356-A. PX-3256. PX-3257. PX-3655 
IS andFX-3673. 

|l9 And tee is, we're not sure -PX-3681-A.B 
20 ml C have been crtcred. We think tee is a PX-3681-D 20 
11 andftat also dwild be entered fonnaUy as an exhibit 21 
iot has been agreed upon. p 
|23 That's an I have. p 
(End sidebar conference.) 24 
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of this rooming's discussioci. some of the sccocxJary 

ccQsidcraticos. 

Q. Sure. 

MR. WSICAKT: Put X-44 up. The patent we're 
t^iving about 
BY MR. DlStMfT: 

Q. But it's Dr. Schat2's '9M patent we're talking about; 

conoct? 

A. Yes. 

I booestly don't know whose name is it oa it 
I just know it's die '9S4 patent 

MR. ISSKAKT: Let's pull up the name, please. 

BYMILIMSXAHr 

Q. DoyouaeeDr.Sdiatz'snaffle? 
A. Yes, U's Dr. Sdatt. 

Q. So your testimony is about I^.Schatz'sinveotioo; 
contct? 

A. It's about this particular patent, yes. 
Q. InvcotedbyDr.Schatt? 
A. Okay. 

Q, Axid yew woen't testifying about Dr. Palmaz's 
invoitioQ; curect7 

A. Notdirtcdy, Just as Dr. Palmaz's earlier devices 
pertain to tbe obviousness of Claims 1 and 3. 
Q. I'd just like to be dear, and rd like the jury to 
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2 (Proceedings resumed at 2:00 pjn. IB the 

3 cOEfftrOOOL) 

5 THE COURT: IS there anything bcfOTCwc bring 

6 tcfXTf in? 

7 (Tim was no response.) 

8 TOE COURT: All rigjit Bring the jury m. 

9 (At to pwnt the jury entered the courtnxm 
lie and toc^ their seats in the boi.) 

111 TOEOOURT: All riglit Mr. Diskant, cross- 

1 12 czsnination. 

113 MR. OBKANT: Thank you, your Houx. 
|l4 cftOSfrEXAKONATION 

lis BYMR.DISKAHTt 
|l6 Q. Goodafkn>ooBi,Dr.VanBieda. 

|i7 A. Belte. 

|i8 Q. Just to be ctaxAottt the scope of your testiinony 
|i9 bere today, you've been testifying exclusively, as I 
» «fcxstandil.*oot whether the Schatz '984 patent is 

,21 «vdidforobvk>asness:ts4atri^ 
122 A rm talkii« specifically Ac only things 1 
a^Atssedse the Claims 1 and 3 of that patent 

24 Q. Ri^it 

^ As to teo bvionsness as well as, towards the end 
Corfis vs. MedtooQic et il, CA 97-550 (SLR), etc. 



10 

11 

1 12 
|l3 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2S 



Page 2144 

be dear, your testimooy was about your opinion about llic 
obviousKSS of Dr. Sd»att in^KOvanent on Dr. Palmaz't 
original work; tif^ 
A. It was about this patent, yes. 
Q. And you know Dr. Palmaz is sitting over here; is that 

A. Yes. 

Q. And you knew him back m the eighties? 
A. Yes. 

Q. And your testimoDy WW not about his '762 patent; 

correct? 
A. Correct. 

Q. Ok^. Now, you. Dr. van Breda, are not a 
csrdiolo^st; cocrett? 
A. ContcL 

Q. And you doo't principally titat patients with 
coronary beart disease; cone^ 
A. Conect 

Q. Now. in fact, the Palnar-Schatz Stent was eagerly 
awaited by tbe canhokigist coomunity; coneA? 
A. Yes. 

Q. And dey even complained about the long tetf 
process widi tbe FDA that preceded its approval? 
A. Yes, I would say that's true. 
Q. Because a bad been approved b Europe and it was 
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taking longer for the Pahnaz-Schatz stent to be approved 
here in the U.S. 

A. Thal*8 true of many devices. The FDA has made this 
a much longer jffoccss hoe than it is in Europe. 
Q. But cardioiogisuiate United Stales kzKw about 
the PahnaZ'Sdatz stent «id were eager to have it in tbeir 

hands? 
A. Yes. 

Q. Sure. AniasyoaoiithcFDAbvery coQScrvativc 

10 in approving medical devices? 

11 A. Mffi-famm. 

12 Q. You have to say jciorno for the record, rmtorry. 
A. Yes. 

Q. And dial conservtfism is desigxied to protect tbe 

15 American public? 

16 A. Cont^ 
Q. It*s particulariy cooservative when it's considering 

18 a novel mveotioQ; ooned? 

19 ^ Yeah, rm not sac that I would characterize the 

20 FDA as pardcularty conrrvativc when it comes to a novel 
bventioQ. Sawtiincs ftc ways rf the FDA are a little 
hard to divine, but it ooold be characterized as 
conservative. 

Q. And thcrcwascertanly doubt in the early 1990*s 
about whether it was safe to implant metal in the 
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1 Dr. Badger is a cardiologist; rigb? 

2 A. Tm aware of that, yes. 

3 Q. And cardiology is the principal application of the 

4 ballooQ expandable stent, is that fair to say? 

5 A No. It's the principal application of the Palmaz- 

6 Schatz balloon expandable stent, but I dcn't know that it 

7 would be correct to say it's the principal application of 

8 the balloon expandable stent, just leaving it as that 

9 large a category. 

10 Q. Don'tyouknowif you considered all uses of balloon 

11 cxpandabte stents in the United States, the vast majority 

12 would be in the coronary arteries? 

13 A I think that is probably safe to say. 

14 Q. Oksy. Let me read you this quesdoo and answer 

15 firm Dr. Badger and see you if you agree with it? 

16 MIL UKDERHILL: Gould wt have the page number 

17 and line number? 

18 MR. DiSKANT: Yes. Page 1689, Line 17: 

19 'Quesdon: Are you aware that the 

20 Stress and the Benestent trials were the 

21 pivotal trials established in - that the 

22 baUooo expandable stent {Kovides real 

23 benefiU over angioplatfy? 

24 "Answer Tm very wdl aware of 

25 those studies. 
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1 artffies near dc heart, nd 80 the FDA required 

2 extensive nnficallesdng; is that right? 

3 A Yes, there WBSOEK doubt Yes. 

4 Q. And at a time wfaa other companies were dcnng 

5 oothiiQ about balloon expandable stents, Jofansoo& 

6 Johnson invested in fte Stress and BexKStent trials; 

7 correct? 

8 A I'm not sore it's accurate to say companies were 

9 doing nothii^aboiAbdlooo expandable stents. 

110 Q. Okay. Tie Stress nd Benestent trials were the 

111 largest trials done op ntil that time of a medical device; 
jl2 correct? 

13 A A^in,yoopai^out,rmnotacardiologi^ I'm 
|14 samewhalfamliffwiiL the cardiology literature. Those 
lis woe trials done sjecacally for coronary ^plications 

16 the Palmaz-SdHlzdcriccsoifyou say they're the 

17 lar^ you know. I cm't By that, be willing to «y 

18 that 

|l9 Q. Let me dcyoUiiKre you here when Dr. Badger 
120 testified the other chybrAVE7 
pi A No,Iwai*t 

122 Q. I'd like to read yao a cioerpt of his testimony, ask 

123 youif youiB?*^*' 

124 'Question: Aie you aware that the 

125 Stress* -Excme at 
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1 "Quesdon: And those - those ae 

2 very important shKlirK; correct? 

3 "Answer. Very important 

4 'Question: Changed your life; right? 

5 "Answer Changed my life and the 

6 lifeof many padents. 

7 "Quesdm: And they tested and proved 

8 that tiK Palmaz-Scbati balloon expandable 

9 gtfnf provided improved benefits over 

10 angioplasty; correct? 

11 "Answer Correct" 

12 Do you agree with that testimony? 

13 MR- UNDERHILL: Your Honor, I would ask it 

14 be placed in front of the witness, so she can look at it 

15 THE WITNESS: It would be vcy hard for me to 

16 answer as to whether it changed I>. Badger's life or not 

17 BY MR. DCSKANT: 

18 Q. Fairenough. 

19 Other than that, do you agree with the 

20 testimony? Tbat's on the Wednesday - excuse me. I'm 

21 giving you probably more than you need here. If you 

22 wouldlooktothetabforWcdncsday.Novcmbcr 15-. I 

23 probably Aould help ycu. 

24 MR- DISKANT: May I approach, your Honor, 

25 just to help the witness? ^ 
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BY MR. DISKAKT; 

Q. rm sorry. Wedaoday. November 15, Page - tbcre 
you art. 

A. (Mcay. Thanks. 

Q. Stiikingtlcpartibotfwbetlcr it changed Dr. 
Badger's lifc» woi« you agw with the tcstiin^ 
A. Yes. I would ay I igtte with it basically. 
Q. And 00 Pagpl»6, two pages latex, on these 
Minusoipts aoywv. to ne you about this, from Dr. 
Badger*s testiioooy, Line 1 1: 

"Quesdoo: Aayvay, the Palmaz-Schatz 
stent was tfptwtd for geoeral CQnuoercial 
sale in tl»IUtodS&<ei in 1994; is that 
conoct? 

"Answo: Hot's comet 
'Questioo: Iktf scvolutiooized your 
practice; ri^^ 
"Ansvwr Iti&d. 

'Questiao: Mq'or advance in medical 
histoo^ 

"Answr. M^cradvance in medical 
histoo^." 

fi^i^tting ^de wledn- it revolutioaized Dr. 
Badgg'speiMalpractioe, would you agree with that 
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2 Q. You also testified a link bit about how JohnsoQ & 

3 Johnson's marketing had an effect on sales. 

4 Do you recall that? 

5 A. Yes. 

6 Q. All COTipanies market their products; correct? 

7 A. Clearly. 

8 Q* And medical companies actually educate doctors on 

9 how to use new products, don't they? 

10 A. True. 

11 Q, And it is particularly important when the product 

12 is a new kind of product that doctors are completely 

13 unfamiliar with. Isn't that true? 

14 A. That's true. 

15 Q. And it may surprise the jury, but it is true that 

16 doctws don't learn everything in medical school; ri^? 

17 A. That is true. 

18 Q. In fact» the medical device industry is a very 

19 inqwrtant source of education for doctors about how to 

20 use their devices; concct? 

21 A. Yes, that's true. 

22 Q. And you know thatJohnson & Jdmson, when the 

23 Palmaz-Schatz stent was approved, invested tremendous 

24 resources in training doctors around this country? 

25 A. That is true. 
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testimony? 

A. I mean I Ihiii M^or is a very - is a very relative 
term. Clearly, te advent of a stent that was widely 
available for Ab treatment of coronary artery disease 
did enhance and improve the ability of cardiologists to 
treat percutaneoosly. Is it a major advance? h 
improved an^offasty, yes. 

Q. Okay. And ^gain,you would defer to a cardiologist 
on that? 
A I'm sorry? 

Q. You would defer to a cardiologist? 
A. Yes, I woddbavelo defer to a cardiologist 
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1 Q. That is because docton around the country didn't 

2 have a clue about how to use a balloon expandable stent; 

3 correct? 

4 A. Correct 

5 Q. Sothey sent physicians around the country who are 

6 experienoedin the use of a balloon expandable stent 

7 teaching doctors bow to use the Pahnaz-Schatz stent; 

8 correct? 

9 A. Correct 

10 Q. And then, once trained, of course, doctors make 

1 1 their own decisions about how to treat patients; oorred? 

12 A. That's true. 

13 Q. And Johnson AJofansoD doesn't tell Aem that? 

14 A. Na 

15 Q. And the FDA doesn't teU them that, cither? 

16 A. No. Tbc FDA give approved indi c at i ons as to why - 

17 tlK indications for which they have approved the device. 

18 However, once the device is approved, a physician can 

19 use that device pretty much as they see fit 

20 Q. That is commonplace; li^t? 

21 A. Yes, that is true. 

22 Q. So a new device migjil be approved for limited uses, 

23 but dodos who are experienced with it and use thdr own 

24 nrdicaljudgnaent, they use it for other, wider uses; 

25 ri^t? 
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I , A. It happens freqacnlly. 

2 MR. UNDERKILI: YouT HoooT, the questioQ aecms 

3 way outside the scope of direct tod doeso't aeon to relate 

4 at all to obviouBKSS. 

5 THECOUirr otjcctioQ ovoruled. 

6 BYMR-DISKAKT: 

7 Q. I think yoQ also told US 00 direct that the 

g Palnaz-Schatz stent was a tremeodousconunercial success; 

9 correct? 

10 A. Yes» as far as I am aware, it was. 

11 Q. When Mr. Oroce was here, he told us that it had been 

12 voted by other mofical experts dtt most important new 

13 medical device m the last IS year^ 

H Do yen have any reason to disagree with dial? 

15 A. Idan'tknowwbothfllgentkmania, whoyoujiBt 

16 icferredto. I don't know who it was that said that 

17 that, the PalmarSdotz stent, was the most — phrase that 

18 again, please. 

19 Q. Letmegetthetestzmooy. 

20 Okay. Doctor, Mr. Croce is the company Group 

21 Chainnanof Johnson & Johnson, responsible for the Cordis 

22 business. 

23 A. (toy. 

24 Q. AAdbeg8vctfaistestimooyat--I want toaskyou 
23 about it It's on Page 932, Line 16. 
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1 gave that avb-ard it was to the Palmaz-Schatz 

2 stent* 

3 Can you think of a more successful loodical 

4 device that has been launched in the 15 years leading \q> 

5 to 19947 

6 A. That would be a lot of medical devices. I am not 

7 sure what the defmitioo of success is. I don't argue 

8 with die fact thai that particular group made that dedsica 

9 But I would venture to say that there were other devices 

10 that were probably of pobably similar in^xvl 

11 I can't answer that I have to know what 

12 tbeuniverseof medical devices during that lS*year period 

13 of time was. 

14 Q. Now, the Pahnaz-Schatz stent that was introduced m 

15 1994 was e»ntially a first-generation balloon expandaUe 

16 stent; is that oonect? 

17 A. It was the first commercially-available balloon 

18 expandable stent I guess that makes it first generation. 

19 Q. By definition. 

20 You testified on direct, do you have an 

21 opinion as to wiiether Johnson & Johnson is still selling 

22 tk Pahnaz-Schatz stent? 

23 A As far as I know, that has all been taken over by 

24 Cordis. 

25 Q. You understand Gvdis is owned by Johnson & Johnson? 
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1 "Question: Has the Palmaz-Schatz 

2 stent received any awards within the 

3 medical device industry? 

4 "Answer Yes, we did. Wc received 

5 ooe award. Hioe is a group that they 

6 call at the Phoenix naeeting they - it*s 

7 iDQites of Ifais, they are invited to 

8 this meeting, rafter. It's not an 

9 association. It's medical device presidents, 

10 diainnen, founders, they meet annually. A 

11 coupkof years ^tfiey decided that they 

12 should probably give out some type of 

13 recognitios for individuals as well as 

14 products, and they established an award 

15 called the Most Successful New Product 

16 Introduction Award, and they sent ballots 

17 . to te peopk lhai show op at these 

18 neeting^ and also to other industry 

19 individoals at dot level And they 

20 limited a baDot to maybe six products 

21 or five, I don*tiecall the number. And 

22 dsy had gone back tote last IS years. 

23 And ticy hive chosen a steering conmiittee, 

24 what were the ooosideied the most successful 

25 product lasncfaes. And the first time they 
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1 A. Then it's thai way. 

2 Q. Do you have an opinion *- 

3 A. It's now sold by Cordis. No? 

4 Q. Palmaz-Schatz stent is sold by Cordis? 

5 A. I know that the ooaq>anies dianged hands. lamnot 

6 sure wfao is selling it these days. 

7 Q. Don't you know that Cordis sto{^)ed selling it 

8 several years ago? 

9 A. No, actually, I don't know. I am not a cardidogist 

10 I don't use their coronary device. 

11 Q. Okay. Now, you gave some testimony about obviousoess 

12 with respect to dr. Schatz's invention; correct? 

13 A. Yet 

14 Q. I would like to just explore widi you what the 

15 mental processes were by which you understood that 
t« ncci^nmmf f gather ynu had never done anything like 

17 that before? 

18 A. Ibat'strue. 

19 Q. Did you have an understanding that you were supposed 

20 to avoid claim citing? 

21 A. Yes. 

22 Q. And let's be dear what with they mean by that We 

23 are sitting loe in the year 2000; right? 

24 A. Yes, I believe it is 2000. I will agree widi that < 

25 Q. And we are trying to unagine what someone would 
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1 have thought m 1988, twdvc years ago; is thai 

2 A. Ri^t 

3 Q. Thai is tie mtalm^ you are doing in your 

4 obviou9>ess nalysis? 

5 K Ri^t 

6 Q. Thai's pretty haxd, isn't it? 

7 A. Well, it's not if yoo look It the infonnatioa, the 

8 ftfcrenocs that I used to support my obviousness analysis, 

9 because that an carefiJly antedated that period of tinfc 

110 And this was apaiod when I was very actively involved 

111 with stents, wift lecturing, on the kctureci^ 

i: mdtipknwdngt Solcanputniyselfbaclulcan 

13 raaanbfficMooably what kind of the 
|l4 people were iflterefitedb talking about 
|l5 Q. Alt you fcmliar with teei|KCSsioD that hindagttf 

16 is 20/207. 

117 A. Yes, I am &zmliar with thai expression. 

18 Q. And then* thai you nm in your analysis is that 

19 you know ttatftePalmaz-Schalz stent, with a single 

20 connector note, was a huge success; right? TTiat is a 
[21 risk that younniD die analysis? 

22 A. Ycs,Igin54BtwDuldbearist 

23 Q. So you taw to think, while it may look obvious to 

24 me now, it wam^t obvious then. That's your mental 
(25 exercise; righff 
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J Q. Did tlwe come a time in 1988 or 1987 or 1986 when 

2 you picked up the phone and said, Julio, I have been 

3 readii^yourarticlcs, why don't you just take a single 

4 connector member and connect your Stents, then they ifciU 

5 bcnexible? Did you ever do that? 

6 A. No, I tjcvcr did 

7 Q. In fact, you didn't have that thought in those years, 

8 did you? 

9 A. No, that actually wasn't something I was actually 

10 thinkii^ about I am a clinician. I am a practicing 

11 physician. My interest really was m what devices arc 

12 goii« to be available for my patients. It was not really 

13 my diar^e and not my particular area (rf* interest in d(»ng 

14 the tn^mvements sxyaelf . 

15 Q. So it isn't a thou^ that you personally had as 

16 yoQ read Dr. Palmaz' ardcks and the Gianturoo articles 

17 b^ in the eighties? 

18 A. No. I don't recaU that lever sat and thou^ 

19 Goez, maybe we should do this. 

20 Q. Okay. I think you also mentioned that you arc not 

21 a designer of stents; right? 

22 A. Yes. 

23 Q. Andyouarcinfact,notadesigncrofproductsrf 

24 any sort; riglit? 

25 A. True. 
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1 A. Correct 

2 Q. And I kw you are not a designer of medical devices; 

3 ri^? 

4 A Correct, I am not 

5 Q. But woddyoQ agree that, oftentimes, the best 

6 solutions axe the smplcst ones? 

7 A Yes,It]Bi&th^isdeariythecase. 

8 Q. And it is particalariy for a device that you want 

9 to put m the body and leave there for years and years 
llO and decades, pcriaps? 

11 A. Yes. Tta is part of what I talked about when wc 

12 talked about tbe^Aok obviousness analysis. Simple is 

113 better. 

114 Q. But at same tins; sometimes it takes a great 

115 deal of mefllJcwgy and work to come up with a simple 

116 solution; oonecC? 

17 A. True. 

18 Q. And, in fid. back in the eighties. I think you 

19 just tdd us joo woe acdve in this art; correct? 
I20 A I wasalactireb designing stents. Iwasvery 
21 actively intooted in what was being done with Aents, 
I22 and in foUora? the progress of stent development 
23 Q. AndyoDCTOieadsameofthesearticksbyDr. 
124 Palmaz thdyoDtalkod about here today? 

25 A Correct 
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1 Q. And you don't have any patcnte yourself? 

2 A Correct 

3 Q. And you have never invented somediing that the 

4 Patent Office said was worth giving you a patent? 

5 A. I nevo- anthem if I developed anydiing that 

6 was worth having a patent on. I was invdvcd with the 

7 devdopnatc/ an angioplasty balloon that was 

8 manufactured in d)cl980's. That did not have a separate 

9 patent 

10 Q. And I guess the odjcrpoblcm that you have m 

11 trying to think ba± into the minds those back in the 

12 ei^itics is, I think you told us that you are aomcwhat 

13 higjn^fevdof skill than one of ordinary doll; 

14 A. Yes, I did say that I am not sure tibat it's fair 

15 to »y, in the way I believe you phrased it, was the 

16 othff problem that I have, I don't flunk it's a problem, 

17 because! was very careful to try to apply the analysis 

18 based on sonaoone of average skill of flie art 

19 Q. But let's just understand what fliat issue is» 

20 wtetheritisaproblcmornot You are extremely wcU 

21 educated? 

22 A Yes- I won't ar8:ue widi fliat 

23 Q. And you are a great success m your chosen 

24 pnfession? 

fortunately, successful 
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!• Q. And you haw had great experience in Stents m 

2 particular? 

3 A. Ibavchadalotorcxpericooe,ycs. 

4 Q. And, thocfat, yoo think smarter and kxK>w more 

5 than the avenge phynoan 

6 A. I won't say I think smarter. I think that I 

7 was possessed dvingAat period of tinoe or probably a 

8 gitatCT than avenge And of knowledge find Tamiliarity 

9 than an average pfayscian. 

10 Q. So the issoe ^ you face b trying to put your 

11 mind bade twdw >can and invent sanaething, or decide 

12 whettoit wgobviog to invent somrthing, is you have 

13 to think what smne who is less well educated and less 

14 czperieDoeddaD you mig^ think; correct? 

15 A. Ye& ItHt'ivfa^Idid 

16 Q. And tiot's oat OBoessarily an easy exercise, either, 

17 is it? 

18 A. Wdl. I do think, flwu^ that if you look at the 

19 informatiootiBl wis available, and if you look at the 

20 clinical pn)bk&B,tfa^ even if you take into account 
2\ making this for an avenge, someooe of average facility 

22 with the «t, the information that was available 

23 would allow OK stiD to conclude that the claims of 

24 that patent woe obvious. 

25 Q. Now, yoQ sarial your exercise, i assume, oy 
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1 rigid stent 

2 So the advantages here are that, by having 

3 a connecting nicmbcr, that allows for flexibility, you 

4 have ovacome the inherent disadvantage of just having a 

5 single stent that is rigid. And you can treat a longer 

6 area of disease. 

7 Q. Well, I would like to have you focus, if you would, 

8 oothedesignof Dr. Schatz patent Can you tell me what 

9 benefits in Dr. Schatz*8 design from having a single 

10 connector member, say as opposed to multiple connector 

11 manber^ are, as you understood the patent iK^n you read 

12 U7 

13 A. Okay. This is something that I addressed eariicr 

14 thismomii^ which is that if you are connecting two 

15 rigid bodies^ two stents that are inherei^y rigid, and 

16 you have one connector between them, you have one point 

17 at li^ch there is some flexibility. 

18 If you add a second ooonector member, then 

19 you are gcnng to have less flexibility, or flexibility b 

20 less directions than if you have a single one. 

21 Q. So you understand one of the benefits of Dr. Schatz's 

22 design is a six^ connector is more ** can give you SQore 

23 flexibility than multiple coonectors? 

24 A. That would be the ooDclusioo I would draw, thinking 
7^ about tlK nroblems and thmlnty about the 
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1 leadii^ the pafcot; is that right? 

2 A. Correct 

3 Q. We that the fint patent you evcriead? 

4 A. I am not soe if h was the first one I ever read. 

5 Certainly one of very first 

6 Q. So you icid through all its tBchnicallanguage? 

7 A Yes. 

8 Q. And yoa stodied the drawings? 

9 A Correct 

10 Q. And yoQ tried to understand what Dr. Schatz at 

11 least was saying his invention was all about; contct? 

12 A Yes. 

13 Q. That is an essential first step before you can 

14 decide wfaetfaeril was obvious or not? 

15 A Yes. 

16 Q. Let'sjustkjokatrigure 7, please. 

17 FigoeS^Iamscny. You studied Figure 8? 

18 A. Yes.I4i 

19 Q. I would Ob you 10 teU me, when you analyzed Dr. 

20 Schatz* desigi, can you tell me all the bcQefits of the 

21 design relating to flexibility that you saw? 

22 A. The benefits are that you overconse the inherent 

23 disadvantagetrf^baving a single rigid stent, and having 

24 to apply asing^i^gid stent to a long area of disease 

25 wteiyoudatt^tbncany flexibility within that single 
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1 (kscription of the patent 

2 Q. Do you see any other beneTiU from Dr. Schatz's 

3 design? 

4 A Well, the same beaeflts Aat accrue to the single 

5 slotted tube ^<^'e"» which is sonrthing that can be 

6 mounted on a balloon and expanded to a diamrtrr that is 

7 larger than the diameter thai it goes into the artery. 

8 Q. I am focusing on flexibility. When you studied it, 

9 did you see other — did you consider the other attributes 

10 of flexibility that Dr. Schatz designed into this design? 

11 A I think that's - the attributes of flexibility 

12 accrue specifically to the connecting member. 

13 Q. Did you consider any other attributes of 

14 flexibility attributed to the connector memba as designed 

15 byDr.Schati? 

16 A. I am not sure I understand what you are addng. 

17 Q. WelU did you recognize thai Dr. Schatz, by having 

18 one connector member, leaves the adjacent slots in the 

19 design free to fkx? Do you see that in the drawing? 

20 A. I am sorry. Say that again? Having one connector 

21 rr^^hef alleviates -* 

22 Q Havii^ a single connector member allows the slots 

23 at the end of the segment to fkx themselves. Do you see 

24 that? 

25 A. I still don't understand what you are trying to 
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I. describe . ^ ^ 

2 MR. DISIAKT: CM WC bloW Up JUSl ihC tWO 

3 ends? 

4 BY VOL DISIAKT: 

5 Q. You sec a caiHWlflr member, correct? 

7 Q. And what is Aoveihe connector iwaite 

g illustiatioo? 

9 A. Vast open ipaoc. 

10 Q. Vistopo space. Docs that have any benefits for 

111 nexflility? 

A. I leaUy don't mxfcntaadwbal you ait saying. 1 

reaUy don't undostand what you are getting at here. I 

jutf doo't BodeMiaad your questioo. 
Q. You just donnwitntaDd,oksy. Let mc try «gMi». 

Yoo « a>e opeo ~ 
A. If what you are saying is that by having the 
«,,.«:dng n«te «. one side of the stent aUows there ^ 
be a furthff separatiai of the opposing, the opposite ade 
of the stent, because that can gap further. U that what 

youaresaying? 

Q No. I «m actually focusing on this open space here 
Mdic slat ri^nett to the connector member. Do you 

aeethat? 

A. Yes. 
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1 Q. And b Dr. Schatz's design, there is always that 

2 opai space in the slot aort to the connector tncmbcr, 

3 ooncct? 

4 A. Okay.yeah. 

5 Q. And the slot is designed to expand and open, come*, 

6 eweatually- 

7 A. Yes. Wtei tic balloon expands. Its It opens up, 
g a^t: 

9 Q So it actually has Dexibility in the slot; correct? 
ho a! Yes. But so does the single Pabnaz stent 
11 O Do you see that by having the connector member 
n ij««nt to an open g-ce in the slot. Dr. Schatz allows 
13 the slot to bend and fkx ash goes around the tortuous 

114 passageways of Iheboiy? 
1,3 njcuKDElHni: Your Honor, this appears to 

16 gotoinfiingcaeaLftcertainlydoesn'tgoto 

17 obviousness. I am not e«n sure it goes to infrmgcmcnt. 
ig I ol^ as bengwdl outside the scope of direct 
Il9 TOEOOUBT: OBtainly diis witness didn't 

20 testily ahoot- 

21 iflLBBWm I am not asking infringement 

22 q«stions.yo.»Ha«. I «n asking whette, in deriding 

23 ftwasobvious,diddrundentandwhatshewasopmmg 

24 about. 

25 MR-UNDOffl^ vour Hooor, I believe Mr. 
Cordis v». Mcdtnmk. et CA 97-550 (bLK>. etc 
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Distant is using that as i guise to ask about something 
that he bclicvrs may be relevant to infringement. 

THE COURT: At this point I am taking Mr. 
Diskant's word fw it. If h is infnngcnocnt, I will 
stopiL 

MR. DISKANT: I am not asking about 
infringement, your Hooor. 
BYMR-DISKAKT: 

Q Inn asking you -I think you agree with me -uj 
order to do your obviousness analysis, you first had to 

undentand the mvcntioo; rig^it? 
A. Yes. 

Q. I im asking you about the invention, as you 
understoodit 
A. Coned 

Q Do you understand that in Dr. Schatz 8 invention, 
by having a single connector adjacent to a slot, the skjt 
would be able to bend as the stent goes around t bcnd? 
A. But tl« same stent, the unitary stent body, will 
have those same charac*eristics as it's going around a 
bend to the degree that a single stent can go around the 

bead. 
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Q. Now- I'maony. 

A. U what you're -is what you're referring to that 

the altonativc option would have been for Dr. Sdiaiz to 
tave suggested connecting the stenU at the slott. a« 

opposed to at the ends? 

Q. Hat's another questioa I'U get to that in a 
g inament 

10 Q. I'maskingyouDr.SdiatzhadtbeideaofhBvmga 

11 Bies of segments; ri^ 

12 A. Yes. 

13 Q. And you have a series of segments, you have more aids, 
14 

15 A. Comrt. , . . 

16 Q. The three segmente he has here have a total of SIX 

17 ends, for example? 
IS A. Okay. 

19 Q. As opposed to a single unit that has two ends; 

20 correct? 

21 A. Correct 

22 Q. And by having a muWpUcity of segments, he expands 

23 the number of ends that are connected; correct? 

24 A. Yes. 

Q AnH there is flexibility m the slot next to the 
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r^to^^withinthatcoo^ctoritsclf. I 

g L^dlo^«ttetubul«incmbcTStobcnd«wcU 
0 ttev £0 around bead? 

IS dne. 

17 Q Are you wMi inc. Dr. van Breda? 
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you wmi 

•It should be noted tbat connector 

members 100 pennit ihe bending, or 
itfticulatioo of Kgacent tubular mcmbcR 
in «ny diieetko tboul the longitudinal 
ajiis of graft or pr«*«is 70." 

23 Doyouscefta*? 
I24 >L Yes. it says the cwBCctordlows this. 

1^ ±2^ ^2170 

K Meaning tbcy'itbendiiigidativc to each other at 

^ooooBCtor. 

Q. It says: 

■m coaoeeur ncmbcri penmt the 

^jeoding of ti« tabul* ncinben"; ri^t? 
A. Yes, lelaiive one to the Other. 
O Okay. Thaokjoo. 

please? 

Just pull that 19. 

BY MR. DlSl^ „ Cte dcsiga bencfiU with 
1-5 o Did you cocxaocr «iy w» 

,4 design, in your *vka«aadys«? 

ill Qttdyoa««i4r.h-I>.Sd>atz placed the 
' 7 l«iwithflrdc-d.ndof.-ot7 
. ^^WSMWrOnweblowthatup. please? 
; T«wn>«S:^this*ouldbe<iuite 

1,1 ^l^tworigidinividualsuatstoecther.thenit 

25 toatthcdoflodcaiofftetffflt^ - ■ 

bs^TMSSS:^ CA 97-550 (SLR). cU. 
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1 BY MR. WSKAKT: 

2 Q. You know that air coIn^«cialp^xlucts^«thin 

3 e«n«KU« naming at the dott? j^^ink 

4 A. Ttermay^be. Hu* would not be M*at 1 inm>. 

. ^^MinarvskiU of the art would consider 

' 'i^^Ci^rtr^prSllalwayor.togobackto 

8 do^And I think that th« are reasons why that 

8 00 mis. VI- ««/ ift do it Tljat this would 

9 wouldnotbeaprefnablewaytodoit. in« 

1 10 be the most obvious way to do it ,* 

12 haviiK the connecter at the end? ^.v.«,e« 

3 /^^.««ononewouldw«ittodoth,sandthc«« 

4 why^-«ldbethe««tobviousis^.fyou^ 

5 Zect«i«the«k<a.intheporlionthat«8rtb^ 

^ had them Itoi^ 

ig vouwitha8thisbeodsisthat.thatportionof stent 

l^fl. slot and between the closed end would pr^ 
^l^ofti. artery or would potentiallynotbe 

^ to the waU of the artery and. thenrfor^^^ 

^ of material as you bend the stent at the slot as 

aaooBoi to at 4c doeed end 
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ft^ having a conr-ctor at the end in terms of flexibility 

A I believe I just did- , . 

o Doo'tyouserhavingtheconne^^orattheendaeat- 

«m -Id allows the «ljoining slot to 
when it Bocs around a bend? 
rV^bethateffecL -^'^"TZ^ 

!i™rf««^M think 

Ais is this is a much simpler and much more 

t^ous way to do it. and that you avoid ±e probto of 

Itbappo. with that portionb^tlie^«»-^ 
the slot as the bending is ocoinmg at Ae dot 
Q so are you telling us I think that the benefit of 
, k«r arm at die end is not obvious to you? 

Yet 

**^i««A>rr: couldwegobacktothewbok 
picture agdn, please? 

L bear on flexibility that you noticed when you 

,evicweddus patent? ^wutl* 
A J40. 1 think the flexible connecting memba IS tne 

ooediat is the mort pertinent 

Q HIT" -^-^ '^'^ 
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1 A. I told you tbout thai evlkr this mcvning, that ^ 

2 (nc »« going to oooncrtaftote than two togctha,^ 

I the way that wodd be iK«t obvious to do this «Dd based 

4 ootfrpriorarlthatwaiamlablc^thatlhewBy todo 

5 that would be to have tkm angularly ofTsd. 

6 Q. What are the bcnditi of angularly offset coo n ectfirs? 

7 Al AsIincntiooed4isBMnnng.whatanguIariy 

8 offsettii^ does is prcvcds fills seam from oocuning or 

9 the 4>iskeHKl allows yoD to have fkxing in nuiltiple 

1 10 diiectiaos as on»8BdtDjntt a single or limited range 

II oTcfirectioostfaalyoQwddifyouhadaemaUlii^ 
|l2 inarowonoocfideofftcciraimfcreooe. 

13 Q. Okay. Now, you trfked about various jwior «t 
|l4 icfercQoes in your tesdM^y this moniing; is that 
lis coned? 
|l6 A. Coned 

|l7 Q. Sane rf the prior art idotnces are what you call 
{l8 connected Z-stcnts; is ftatrigjjt? 
19 A. Yes. 

I20 MR. DISIAKT: on we have the front page of 

{21 the patent, pkaac? 

122 BYMILIXSKAHT: 

123 Q. You undostand thU tie Patent OfTioe cooadcred 

124 GOonectedZ stent art in dodding to grant this patent; 
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1 A. Iknowthat? rmiDtttreiftbat isthccase. 

2 Oh, I see. It'sisted Actually, there is 

3 a Gianturco steoL 

4 Q. Weil, that's not the one I'm pwiting to. 

5 MR. DiStAOT: A>w up •other publicatioos.' 

6 Tl«istheGi«iturcoitcit,Aat*8tnje,butrm 

7 pointii^ to tic ode pdNicadoDS portion. Tm aorry. 
g I'm having tcdmical pnUems. 
9 Hiaok yoa Itec We've goc it 

llO BYVOLDiSKAHr: 

III Q. This is die Yoshcikaiefcrence, right? 
|l2 A- Tm not sure what cfcrmxdiat is. Ifwchavc 

13 it8vailaMe,riltakeabokatit 

|14 Q. Wcrai'tyoocmoai in fonning your opixiioo about 

15 obviousness wtat the htot Office had considered? 

|16 A. Actrnfly, what I mi trying to do was to look at 

|l7 what sooBone who is of ordinary skill of die art would 

lis have used to nnke the deknninatioQ of obviousness, and 

|l9 I didn't kx^ at what ftePtot Office did. 

I20 Q. Soisitrdcvanttoyoorcoosideratioo whrtber 

21 flic Patent Onkcconskkjed the arguments you've made 

I22 apd granted die patent annflhrkss? 

23 A. To my dccisioo as to lomoooe of ordinary skill m 

24 die art, I don't know whM die Patent OfTicc decided was 



25 



prig art was nccessaiiy going to affect it one way or 



die Oder. 

Q. Okay. Let me show you PlaintifTs Exhibit 100, 

(Counsel oonferred.) 
BYMILDSKAKT^ 

Q. Let me dww you PlaintifTs Exhibit 100. Is this 
die article that is described 00 the page of die patent? 
A- Yes^itis. 

8 Q. Are you familiar with it? 

9 A. Yea^Iam. 
MR. DISCAKT: I offcf PlaintifTs Exhibit 

100, your Honor. 

VOLUSDERHILL: NO objection. 

BYMR.IMSCAKT: 
14 Q. Tliis is a connected Z-ttcBt experiment; is diat 

right? 

A. Actually more accurately, it*8 a stent graft 
vticle. 

Q. Okay. And that is self -expanding? 
A. Yes. Id diis instance, I'd like to make clear 
^'re not ♦^tVing about grafts die way we were diis 
iMnii«whai stent and graft were synonymous. Insomeof 
Dr. Palmaz's earlier articles he uses die expression 
"graft* and what he is really talking about is just a 
bare metal stent In Uiis instance, it's a sdfxxpanding 
czKkivascular graft and it*s a metal stent b diis cax^ 
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it's dK Gianturco stent and d» dien diere is a clodi 
covering it I think it's a nykm covering diey used in 

this one. 

MR.DISKANT: Here, wby don't wt lodc at die 
cover of die page for a second of PX-1007 
BY MR. DBKANT: 

Q. The audiMS are Yoshcika and Gianturco is die last 
8 listed author; is that rig^? 
A. Okay. 

Q. You understand Dr. Gianturco is one of dK leading 
experimenters terms of what wc call dr Z-stents? 
A. Yes. 
13 Q. And this is t Z-stent? 

A. This is a device dial is used as Z-stent 
Q. Okay. This is a device diat used as a Z-stent 
MR. DBKANT: Let's just take a kx)k at die 
picture on the next page. 

Just blow up the photograph tiere. 
BY MR- DBKANT: 

20 Q. Okay. Now, this is the device that was considered 

21 by dK Patent Office; correct? 
A. Yes. It's dK device that is previous referenced 
in diis article, yes. 

Q. And basically the way it wofks is de Z-stent is a 
is that hi 
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1 . A. Yc?ah. 

2 Q, It doesn't DSC a baDoon to expand? 

3 X Conect,if$idf<xpanding. 

4 Q. Ii expands like a ipring? 

5 A. Yes, , 

6 Q. And it's a shcHh in wder to prevent It from 

7 expanding; is that rigN? 

g X. That's conect^bTit not in this illustration. 

9 Q. Onthcilhistratioo,it*spartiaUy sticIdngoiiU 

l ie is that right? 

Ill A. Na 

|l2 Q. Okay. 

13 A. Okay. What tiris is is a nylon graft suirounding a 

14 z-stcnt Tie top sW- there are niuhipleZ-stcnts. 

15 -nntarcactnaByftwofthan. Three within the graft 

16 portion of tIA- ofay? -and then there is one Aat 

Il7 is free. 

Iig Q. And the way it woAs is the graft portion gets 

19 withdrawn and fcstot expands; is that right? 

|20 A No. 

121 Q. That's tfns csibofinient? 

122 K I'm Sony. 

"23 Q. In this eo*odiiK^wc*rc talking about 

24 A (Kore^xuse.) . 

I25 Q. Let's go to anoflrr Z-stent just to avoid confusion. 



1 USL UKDERHILL: JQfi to clarify, thai picture 

2 wasn't used with this witnesL 

3 VOL DISICANT: Vm my. 

4 MR. UKDERHILU That picture was not used 

5 with this witness. 

6 kOLDBKAKT: Okay. 

7 MIL UKDERHnJU Cfcay. 
g B Y MR. DiSCAKr: 

9 Q, xhc basic idea of a ccwrrtwl Z-stcnt is it pops 

10 open;oone^? 

11 A. Yes. 

12 Q. And it's in a sheath? 

13 A. WdU it's in a sheath first, and the sheath is 

14 removed «id then the device pops cpcn. 

15 Q. Ri^ And the iheadiii pulled back? 

16 A. ConecL 

17 Q. Right? And as the shcadi exposes the Z stent, it 

18 pops open; ooncct? 

19 A. Yes, 

20 Q, And if U were not connected to the Z-stcnt behind 

21 it, it would have a tendency to drift away or pop away, 

22 isthatrig^ 

23 A. No. Gcnaally once the mentis delivaed.it tends 

24 to sprix^ out, as you said. If they're not ooonected, you 

25 have a potential for them to t>ot end up contiguous to each 
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1 A. Okay. 

2 MR. DBKAKT: Can I have PX-143, please? 

3 BYMR.DISKANT: 

4 Q. Ithinklhavcacopyofancxhibityouusedthis 

5 morning, ra-141 IS tot another article about Z-stcnts? 

6 A. Yes. This time it is just a Z-stcnt and not a 

7 stent graft as the YoAeika article referred to. 

8 Q. Okay. Andfcfstolcealookat- 
9 MR. WSKAHT. I offCT PX-143. 

ijQ MR. UNDEREEi^ NO objection. 

Ill MR. DBKAKT: It was in evidence. 

jl2 BYMR.DISKANT: 

|l3 Q. Can^gototewondpagcofthearticleandsec 

14 ifwccanpuDn)fcpicturcwhichIthinkwiU 

15 unfortunately be pretty poo? 
I16 A. That's - 

17 Q. That's not the piclu'c? 

18 A. That is a di£6oat stent 

I l9 MR. DCSKAKT: It's not scanxied. I'm swiy. 

120 Do you lave your picture? 

121 (Counsel cuufcned) 

22 MR. DBCAKT: Mr. Undcrhill has been using the 

23 same picture I Aowcd you a moment ago. 

124 MR. DBlAHT: Let's take the picture down. 

125 Let's just talk k troa^ for a second. 

Cordis vs. McdHwric, ct al. C A 97-550 (SLR), etc. 
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1 other. 

2 Q. Right Wam't that wte PX-143 teaches, as we look 

3 altbecapdoo? 

4 A. Yes. In Figure 1, where they have two Giaaturco 

5 stents, a doubt stent connected together with a bar. 

6 Q. Rigl^- And Prcsky (phonetic) teaches that: 

7 Tic strut that connects them, 

8 two stents connected by a wire strut* 

9 allow a greater expanale force than a 

10 sii^ long stcnf 

11 7^ is because two shorter stents will 

12 have more expansive po*cx than 00c longer stent; ri^ 

13 A. That's correct 

14 Q. That is ^^lat that refuuiLC? 

15 A. That is a unique feature of flieZ-stent 

16 Q. And ttan the other cooancnt it says is: 

17 "And the two steots coonectffi by 

18 a wire stnit provide hdtsffrtabilization 

19 during release?* 

20 A. Correct 

21 Q. And that's refcriii* to ftie fact Aatdje wire strut 

22 coonccting the two Z-stcGttstabili2BS the stents dur^ 

23 rdeaae. 

24 That's what it sayi? 

25 A. That's what it 8ayt,cootct 
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1 Q. And that is (he purpose in the literature for the 

2 connection bctswco the Z-stents; contd? 

3 A. In Ais Ihcntare, yes. That is what connector is 

4 described as doing. 

5 Q. Okay. Now I think as wc discussed. Dr. Gianturco 

6 was working with tisZ-stents. He was the leading 

7 proponent of them; rig^7 
S A. Contct 

9 Q. And you mdostand text came a time when Dr. 
|10 Gianturco iearaed about Dr. Palmaz woik with balloon 
ill expandable steals; ri£^7 

12 A. Yes. 

|l3 Q. And be learned about Dr. Palmaz*s work, he 
14 didn't go 10 teobvkwssohitwn that Palnuz's rigidity 

lis problem wKQsng his ooaoectorfran the Z-stents to 

|l6 connect Pahnaz stents, did he? 

|l7 >L I wouldhawnowayofknow what Dr. Gianturco 
18 diougbt about sohringAeproblon of Dr. Pahnaz's stent 
r9 Q. Well, let's R what Dr. Gianturco said. 

jjO MIL DBKAKT: Can I have PX-2077 

{21 BYMR-EASKANT: 

22 Q. Is tfnnk tins is a version OUT docunient you 

23 testified about ins meaning; is that right? 
124 A YCS- 

25 MR. waCANT. loffer 207. 



^loj 

1 A. He was ooe person looking at them. 

2 Q. And Ik liked coiled steou because of their 

3 fkxibility; is that ri^it? 

4 A. I think it*s saTe to say he k)oked for the features 

5 of flexibility in coiled stents, yes. 

6 Q. And be rejected attenq>dng to use design features 

7 topiesovethebeneTiUof tic Palmaz's design and 

8 instead moved to coil stents ri^t? 

9 A. Wdl, I donH think it's far to say he rejected it 

10 T ♦^mV it ^ nvmifrff^**^ ^ mrrfA'KU* 

11 Gxcativity and ingenuity of Dr. Gianturoo's labs. In 

12 fact, he continued to woric with Z-stents as so I 

13 tfaisk he was looking at various ways of solving imAIeas. 

14 Q. Okay. Let'sjustbecIerontfaaL IV. Gianturoo 

15 worked 00 Z-stents wfaidi ^me ielf-«3(paDding itenU 

16 usii«abaQoon;ri8^ 

17 A. Conect 

18 Q. He looked at coil stenUQsing a balloon; right? 

19 A. Yes. 

20 Q. And he never used, to yoor knowledge, a 

21 loi^tadinally slotted design like Dr. Palmaz's deagn; 

22 ri^ 

23 A. You mean a Z-stent? 

24 Q. No a kay tudinaPy slotted balloon eipandable stent 

25 A No. As far as I know. Dr. Gianturoo did not use a 
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1 KOLUNDERHILL: Noobjection, youT HOTOr. 

2 MR^DiStANT: Canwekwkatthefrontof 

3 diis article, piece? 7765. 

4 Iteewego. 

5 BY MR. IXSKANT: 

6 Q. This is an stkk about Dr. Gianturco's design for 

7 a balloon expanded stent; is that right? 

8 A. Yes- 

9 Q. Okay. 

110 A. Weirmnotsoreh'sDr.Gian-it'shis 

111 laboratmy. He is one of the autbc^ on it 

12 MR-DBKANT: Why doo't wc pull Up his nanae 

|i3 on here, so «c see if? 

| i4 THE wnKESS: He is last author there, 

lis BY MR. OISKAHT: 

|l6 Q. HeistlsIstaadiorAere,Dr. Gianturco;c(^rect? 
|l7 A. Cc^rect 

lis MR-DBAKT: Let's k)ok at die design he was 

119 working 00. It's on de same page. Pull up the k>wer 

20 right mig^ be Ae best one. 

21 BYMR-KSKAHT. 

22 Q. AndllnsiiaaHlstent;isthatright? 

123 A. Yes^IdMlfastisagoodway todvaracterizeit 

124 Q. And Dr. (Santmco is one of the leading designen 



125 of coil stents; IS tot ri^? 
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1 sk>tted stent 

2 Q. So wlm Dr. Pahnaz who invented and designed a 

3 stent widi kHigitudinal skts. Dr. Gianturco did not 

4 attexDpt to preserve that design and nuke h flexible, did 

5 he? 

6 A. Not to nay knowledge, no. 

7 Q. Instead, knowing about Dr. Pahnaz's design, he 
S looked fOT a different sobtion for flexibility with a 

9 coil stent; correct? 

10 A I dmk he was probably looking at sevml 

11 diffcrcntwaysof addressing flexibility and this is one 

12 oftfaem. 

13 MR. DBKAKT: Let's kx>k at what be said in 

14 his publication. I dunk he testified about it m the 

15 paragnph, and wc have it on a denaoostrativc. 11737, 

16 please. 

17 BYMR-DBKANT: 

18 Q. This is the last paragraph of the article. And 

19 you testified about it this morning; correct? 

20 A. Contct 

21 Q. And he is talking about de benefits of his cofl 

22 design; ri^? 

23 A Yes. 

24 Q. He says: 

25 "One definite advantage of this 
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baUoon expanded stent is its 
longitudinal flexibility" 
Coned? 

A. Correct . j_ .. 

Q. So he is seeing the cofl as having a definite 

advantage on flcxibflity; conect? 

All right. , ,ol 

And he then talks about Dr. Palmaz's work; conect/j 

Yes. 

And it says: 

"Xte tibular mcdi described by 

Palmaz, et aL is also expanded by «n 
angioplasty baDoon, but it lacks 
](^tudinalflex3)ility." 

Conect? 
A. Yes, tel's what it says. 

Q So he is seeing that the original Pahnaz design had 
a problem to solve in terms of flexibility, correct? 
A. Conect. 

Q. And then he also said, and he taflcs about ng-zag 
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Q. Kow, WiktcM- is a aril stent; right? 

A. Cared 

MiLKSKAKT: Let mc show you PX-99. 



StCDtSZ 

"We have also succeeded in inserting 

the self-expanding zig-zag stents into 
stmight vessds smaller than 5 millimeteTS, 

but tlus sten t has no loogjtudinal 

P^2186 

flexibility cidn*7 
A. Correct. 

Q War as you know. Dr. Gianturco never hit upon 

tbe obvious sotaliai of pieacTving the benefits of Dr. 
paln«a'8 kogitafiially ilotted design and introducuig 
« flexibiUty into itwiAa Bugle connecter, comet? 

7 A No. AsfarasIknow.Dr.Gianturoodidnot 

8 reproduce Dr. Patoaz-itfot and then connect them 

9 tooctbcr. 

,0 Q. Eventbo^^y«»y4at*ouldhavebeen«nobv.ous 
U soludoo to flexibility prabkan; correct? 

12 A. Yes. . 
in Q. You also testified ibout the Wiktorrefatacc;u! 

|]4 dkat correct? 

15 A. Ibat's coned 

16 Q. You know that « also considered by the Ptfent 

17 omoemgraaliBgtoprtent? 

18 A. Yes, I Bjdostjod tfiit. 

19 MB. DBSAMT: on we see the front page of tbe 

20 patent, please? X"44. 

21 BYMR-DiaWHT: , „ 

22 Q Doyouseewtae itiaysWiktorupthere? Okay. 

123 Tbat's the Wiktaiefaaioe, 458. the reference you were 

124 talkii% about dntncning? 

J2S A. ConecL 

Cordis vs. Mcdtnanc et CA 97-550 (SLR), etc. 



BY MR. DISKAKT: 

Q. That is Wiktor rcfcreooc; is Aat ri^? 

A. COTCCL 

Q Kow, kt's take a kxi It the front page, please- 

This is, as I said, a coil stent; right? 
A. Yes 

Q, And like the typical coa Stent, it has vertical 

loops; ri^ 
A. Yes. 

Q. And vertical openings between the loops; rigjit? 
A» Okay* 

Q. And iat makes h different than Dr. Palmaz* 
longitudinal slots; ri^]^ 
A. Yes, it does* 

Q. And you will agree widi me that coa Stents haw 
never been successful in the market; correct? 
A. Not to my knowledge 
Q. But you said that this teaches the benefits of 

mgulariy offset connecter; is Aat rigjit? 
A. Yes. 

Q. For flexibility? 

P^2188 

1 A. Yes. 

2 Q. What you «e calling connectors are these reversau 

3 rit^here:ii^ 

4 A. It's die part labeled Na 6. 

5 Q. Yes. ■nrispartri^hoe.whcrelampointfflg.*? 

6 A. Right , 

7 Q. You undeastaad that flioscreverseTS, reversals m 

8 tie design are actuaUy for expansioo; conect? 

9 A. Wdl, but I believe tiBtihey are also for 

10 fkxilMlity. 

11 Q. Well, you know that a ooiU a perfect cod lite a 

12 dinky is as flexible as can be; ri^t? 

13 A. Very llexibVe. 

14 Q. And when you mtroduceexpanaon joi nts, yen 

15 «auaUy reduce the flcxibflity of the stent; cawrt? 

16 A. I am not an engineer, so I can't answer tfiat 

17 quesdon. 

18 Q. You don't know one wiy or the other? 

20 Q. But you know flat tie reversals arc, m fact, ttere 

[21 for fTp»w^****i corrort? 
22 A. I know tiiat's one of the purposes for tian. 
I23 Q Where do you see any Oder purpose? 
24 A. Well.drisBetsbacktoClaimlOooColunm6,whBe 
125 t^aodlv. what t his is describing is an expandable stait 
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1 . with multiple itcDl bofies, whicfa I take to be the loops 

2 that8rcLOCorporatfiduQdcrNa.2tbcre. Andtbeytre 

3 coQDBCted together. 

4 Q. Okay. Where docs it ey is for flexibility? 

5 A. Well, goii« back to ColumD3»it*s» line 34, the 

6 reversing loops « skcwcdL 

7 Q. Yes. 

8 A. And tbe icasoo for having those revcrsixxg loops 

9 dcewed « to alkm for QEufGraflexiDg, which xneansit's 

10 fleuble. 

11 Q. Did you review 4c file wrapper of the Wiklor 

12 patent? 

13 A. Idoo'tbdievesa 

14 Q. Let me sfacwyooDefaKlnt^s Exhibit 3236, please. 

15 Doy(nkDOvwfaiCafikwFq>perU7 

16 A. IheaiddclDin. I hoocstlydoo't remember what 

17 itis. 

18 Q. So your review of ftisquestioD</obviouaies8 did 

19 not include knkxiv - yoQ looked at the file wrapper 

20 tbe *984 patent? 

21 A. If you remind me, rcfieA my memory as for what a 

22 filewrappais. 

23 Q. It is tfar fTr4umgffg KaA and forth Ijctween the 

24 qq)licaat and dcPaleat Office mooQoectioQ with the 

25 grant of a pateat 
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1 A, YookDOW,IhoDcsdydan'trcmcmber if I reviewed 

2 that for this particular poteoL 

3 Q. Did you rewcw it for the "984 patent? 

4 A. YoukDOW,Idantrcmente. 

5 Q. LetnedirectyoarattentioQto thetopof Paee4. 

6 AreyoQwiAme? 

7 A Yes. 

8 MR. UNDERBILL: 1% would object, unless the 

9 entire file wrapper is placed in front of the witness. 

10 Sl£ has already nd that Ac hatsn*t seen this document 

11 before. 

12 VOL zoL^: Let me use it to refresh 

13 recollcctKML 

14 TOE OOUKT^ lhat is permissible. 

15 BYMR.IXSKA)fr 

16 Q. Does lo(^ at the docomeot I provided you assist 

17 your recollection wilh respect to tbe purpose of using 

18 alternate coQs wound in opposite directions? 

19 A Iseedut 

20 Q. And wist is the pvpoaeoT having tbe coils wound 

21 in opposite (firectioo^ 

22 A It's to pcevcit ncfial cqwson of tbe stent 

23 Q. Now, yoQ also talked about some of Dr. Palmaz's own 

24 work; right? 

25 A Correct 

Cordis vs. Medtronic, ct tU CA 97-550 (SLR), etc. 



1 Q. And, you kzx>w that Dr. Palmaz didn't like the idea 

2 of a*- what you ssy is the obvious idea of a singte 

3 coonector? 

4 A. I don't know whether Dr. Palmaz liked that idea or 

5 not 

6 Q. You understand that many doctors* many cardidogisU 

7 were very skeptical of die idea of a single connector 

8 because they feared it would result in prolapse? 

9 A. I am aware that that was a ooooem. 

10 Q. And if a design doesn't work, it*8 not exactly an 

11 obvious solution, is it? 

12 A. No, I don*t think that Aat is necessarily the case. 

13 You mean if - an obvious aolutioo can be an obvious 

14 solution. Until that obvious aolution is tried, you donH 

15 know wfaeOer or not it is going to work. 

16 Q. What you call an obvious solution that many people 

17 think won't work is not itecessarily an obvious sdution, 

18 is it? 

19 K Wdl, first, it's not dear that all people dxxi^ 

20 that it wouldn't work. And I don't know tbe reasons «ty 

21 Dr. Palmaz didn't think that it would not work. And 

22 witftber or not the issue of prdapae - that doesn't 

23 really affect obviousness or not 

24 He clinical problem that was being addressed 

25 at that point in time was trying to get a rigid stent 
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1 into a curved artery, and the consideration of prolapse, 

2 while a real one, was (^lesser concern, I think, at 

3 that point in time to those individuals interested m tte 

4 development of stents than the issue flexibility. 

5 Q. Let SK direct - 1 would like to read yoo m 

6 excerpt from Dr. Badger's iestinoony here yesterday and 

7 see if you agree with it ornot From Page 1736, but I 

8 willreadit 

9 Dr. Badger is AVE's cardiologist expert; is 

10 thatri^? 

11 A. I am aware of who Dr. Badger is. 

12 I am sorry, give me the page number again, 

13 please? 

14 Q. Page 1736, m tbe same transcr^yt you were just 

15 looking at 

16 A. Okay. 

17 "Question: And dsre was a lot 

18 of skepticism about whether Dr. Schatz's 

19 design would wofk? 

20 "Answer There was skq)ticism as 

21 to whether there would be problems with 

22 this gap between the two boxcars, yes, 

23 there was." 

24 Do you agree widi that? 

25 A. That's what it says. 
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Ql Do you agree with it? 

Yes. Tboe was tkepridnn about agicue of • gap. 
Q. Aad that dcqttictsm was eventually itsolved by 
la^ge-scak clinical testioe; oofToct? 
A. Ithinkthaldcepticisnastowfaethaornotthe 
dene would work was lagdy addressed by tboae clinical 
trak 

MR. VSLAST: Nodiing dsc, youT Hooor. 
THE COURT: I would lilcc to take OUT aftcniooa 
IS minutes, ladies and gentkaiwi of the juiy. 
(At this point the joy then left the 

) 



IHEOOUST: Allri^lt. 

(Short itoess takes.) 



1 Is the CbsrsoG Galvitcfa trdck oo the face of 

2 the *984 palCQt? 

3 A. No,it'sooL 

4 Q. Do you kzK>w if these articks were oevcr submitted 

5 to the Pateot Dd Trademark OfTioe? 

6 A. Id0D*tkDOW. 

7 Q. AikI you also gave cxteasivetestimooy about DX- 1224. 
S This is the Palmaz article that you testified was where 

9 he said that oooe you used rigid stents m taodem. 

10 Do you recall that artick? 

11 A, Yes. 

12 Q. Can you teU by lookix^ at '984 patent ^irfctber 

13 that artick q^wn oo the face of the *984 patent? 

14 A. Ibat is the 1985 article; ri^ 

15 Q. Yet^na'an. 

16 A. No^H doesn't 

17 Q. Do you know if diis artick was withheld from the 

18 Pateot Offioe? 

19 A. I don't know. 

20 Q. And you have also testified about the Yosbeika 

21 refercnoe; oonect? 

22 A. Yet 

23 Q. And do you know if in -strike that 

24 With respect to the Yofibeika artick, if I 

25 could have dut up tfaoe, it*s DX-43S, do you know if 
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(Court resumed after ibc recess.) 

THE COURT: Anything befc»e we bring tbe jury 



KOLUNDERHILI: NO, yoUT HOOOT. 
IHECOURT: Allti^ 

(At this point jury entered the courtroom 
and to(^ their seats in Ifae box.) 

THECOURT: Mr. Undcriiill, redirect 
RQ)IRBCr EXAMINATION 
BTKOLUNDERHEij 
13 Q. I justha^afewqaesticms. 

First of an, d« were SOTie questiom fran 
lA. Diskast d)oat SOCK of the prior art that is listed on 
16 tic *984 patent I have t few questions about the pricH* 
at that is not listed on tbe '984 patent 

SpedfkaDy, you bad given testimony in your 
Aect case with respect to die Wallace connected Z-stent 

20 stick dot we have rij^ here. Is diat on the face of 

21 dc '984 patent? 

22 A No,it*snot 

23 Q. This win be dsOiirson Galvitcfa (phonetic) artick 

24 dat you tesdfkd about, a connected Z*stent article 

25 about which you gave substantial testinoony earlier. 
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1 Dr. Scfaatz, in seeiking a patent, told tfae Patent OfFke 

2 that this article was not prior art? 

3 A. I don't know what statement he nugibt have nude 

4 about that cme way or the odsr. 

5 Q. Now, let's kx^ at the picture in Yosheika, if we 

6 could, please. 

7 A. Sure- 

g MR. UNDERHILL: If you could blow that up... 

9 BY MR. UNDERHILL: 

10 Q. I think Mr. Diskant at one point referred to this as 

11 a sheath; is that oonect? 

12 A. 1 believe he did refer to it Itisix>t 

13 Q. You have actually used diese devices, haven't you? 

14 A. Yes. 

15 Q. AikI could you explain - 

16 A I don't use this specific device. I have used 

17 devices similar to this. 

18 Q. You have used connected Z-stents7 

19 A I have used connected Z-stents and I have also used 

20 a stent graft. 

21 Q. Could you e]q>lain to us what ibis is? 

22 A. Ttot is the graft portiOT (rf* a stent graft As I 

23 tried to be careful about earlier, a graft is a tenn dut 

24 is used scHoewhat loosely earlier in the Pafanaz articles, 

25 where he is talking about a graft and he just talking 
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about bare mcuL 

That is now, vfait w would call nowadays - we 
would call it dinic&Qy a stent 

A stent graft is you start with a scafTolding, 
a nctal stent, 00 top oT that a piece of graft material, 
some kind of fabric matoial, nylon, aU kinds of synthclic 
materials, and you litoally kw that graft material onto 
the scaffolding of tie metal stent and you have a o om b i ncxl 
system. 

What that d»ws is not a sheath; diat shows 
a graft. That's 0raft material 00 the three lower 
downtsof the- tbe thee bwer stent segments. 



1 and fonneriy an employee of Cordis. 
2 

3 .„ DEBRA M. SHAVER, having bccn 

4 duly sworn as a witzKSS, was rraminrd 

5 and testified as follows 

6 OtRfiCrEXAMTNATlOK 

7 BYMR.WALIACE: 

8 Q. Ms. Shaver would you tdltiK jury where you live? 

9 A. I live m San Joae California with my husband. 

10 Q. And where do you work? 

11 A. IworkatAVE. 

12 Q. And what do you do? 

13 A. laellAVEstentL 

14 Q. And I take it you're familiar with the MicroSteot 2t 

15 tbeGFXandGFX2r 

16 A. Yes. I sold all Oree of those stents. 

17 Q. Would you tell the jury iirfn you joined AVE? 

18 A. Ijwncd AVE in October of 1997. 

19 Q. And what were you dcring before that? 

20 A. Prior to that I worked for Cordis Corporation. 

21 Q. And would explain to the jury what did you at ConS^ 

22 A. I worked at Cordis from 1991 until *97. 

23 From *91 until 1996 1 was a coronary sales 

24 representative. 

25 And ftcn from '96 to '97, 1 was prrfessiopal 
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Q. There was testimony that you gave with respcrt to 
skepticism. Cduld you describe for us the reaction to 
the potentiality of placing stents in the ccrooary 
arteries? 

A. Yes. Andl-Ithinkltalked about that this 
momii^ TlKre was a tremendous mterest in the 

8 possibility of putting stents to the coronary arteries. 

9 And that was evident at any of the national mrctings 

110 ^vfaere these devices wot discussed as natioiud radiology 

111 meetings, national cardiology meetings. Literally, 
|12 there would be stamSng room only during Use stent 
1 13 sessions. 

|]4 MR. UNDEimLL: 1 have no further questions. 

|l5 Thank you, your Honor. 

|l6 MR- DBLAKT: Kotbmg, your Honor. 

|l7 THE COUra ADiigJiL You niay step down. 

jl8 Thank you. 

|l9 ' TOEVTTOTSS: Thadcyoa 
I20 - (WkKssacosed) 
pi 

122 MR. WALUCE: Your Honor, I'm very happy to 

123 be able to annouQoe we ve prepared to call our lail 

124 witness in ov case. Ddn Shaver please. 

125 DcbraStaw is currcnUy an employee ofAVE 
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1 education ™*^*b^ baaed out of the Southeast 

2 Q. And would you explain to the jury what your 

3 responsibilities were in the two different positions you 

4 held? 

5 A. AsasaksrepforCon&s^Iwasrespon&bkfor 

6 calling on cardiac cath labs and cardidogists and 

7 interventional cardidogisU selling a full line of 

8 cathetos, balloons, steerable guidewires, guiding 

9 catheters, as well as mtraooronary ultrasound we bad 

10 tiffDC^ an s^reement widi another company. 

11 When I held the position of Pnrficssional 

12 Education Manager, I was responsible for the sales 

13 t mimng and development of new sales reps. Al» 

14 responsible for the management of advanced coronary 

15 stent courses we put on in the Southeast, and the Palmaz 

16 stent training courses that we put 00 in conjunction 

17 with the OSHA Clinic 

18 Q. And did you receive any awards from Cordis while 

19 you worked there? 

20 A. In 1997. 1 was -or 1994, 1 was Saks 

21 representative of the year. I received two marketing 

22 Eagle awards for sales performance in steerable 

23 guidewires and guiding catheters. And in 1996, 1 

24 received the Presidential Leadership award. 

25 Q. Would you explain to the jury what the Ptcsidential 
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